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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,942 


MEADOW GOLD PRODUCTS COMPANY, : 


Appellant, | 


HARRY W. WRIGHT, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Meadow Gold Products Company, defendant 
below, from a judgment in the sum of $59,500.00 in favor of Harry W. 
Wright, plaintiff below. This judgment was entered upon the verdict of 
a jury in the United States District Court for the District of Columbia, 
in an action seeking damages for personal injuries sustained by the plain- 
tiff. Jurisdiction in the United States District Court for the District of 
Columbia is alleged in the Complaint. This Court has jurisdiction of 
this appeal under the provisions of 28 U.S.C. 881291, 1292. ! 





2 
STATEMENT OF THE CASE 


On April 28, 1955, the Appellee (hereinafter referred to as the 
plaintiff), Harry W. Wright, was employed as Vice President of the 
O'Boyle Tank Lines (J.A. 10). His employer and Appellant (herein- 
after referred to as the Defendant), Meadow Gold Products Company, a 
corporation, entered into an agreement to deliver corn syrup and liquid 


sugar in the equipment of O'Boyle Tank Lines (J.A. 11). This equip- 


ment was composed of a large tank moved by a tractor; at the rear of 
the tank was a gasoline-driven motor which when operated pumped the 
contents of the tank to a designated area (J.A. 11, 23, 29, 46). On 
this particular date, as an experiment, the contents of the tank was to 
be mixed by pumping the two ingredients through the motor at the back of 
the tank; after a proper mixture was obtained the contents were then to 
be pumped into a tank inside the building of Meadow Gold Products (J.A. 
11, 23, 29, 46). 


The ingredients were loaded in the tank in Baltimore, Maryland, 
and the equipment was then operated from Baltimore to the plant of 
Meadow Gold Products by Charles Smith (J.A. 23, 24, 41). The 
Meadow Gold plant is located at 1337 D Street, S. E., in the District of 
Columbia. After the equipment arrived at the Meadow Gold plant the 
operator parked it facing in a westerly direction with the rear of the tank 
extending a short distance in an easterly direction beyond the end of a 
dock and at a distance of two or three feet to ten feet out, the dock being 
a part of the Meadow Gold plant (J.A. 13, 15, 21, 30, 32, 42, 57). 


In view of the experimental nature of the project, the plaintiff, 
Harry W. Wright; the terminal manager of O'Boyle Tank Lines, Frank 
Schiappa; and Edward J. Smith, Vice President of Meadow Gold Products, 
were present while the contents of the tank were mixed and if a successful 
mixture was obtained to then permit the contents to be pumped into a tank 
of Meadow Gold Products (J.A. 11, 23, 25, 29, 56, 60). At the time 
the tank was parked adjoining the dock an enclosed truck owned by Meadow 
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Gold was parked at the east end of the dock with the back of the truck 
flush with the dock and the front extending into an areaway. (J. A. $1, 
32, 42, 43, 57, 58, 59, 72, 73). | 


The existence of the tank truck and its location played no part in 
the accident in which Mr. Wright was injured other than to perform the 
function mentioned of mixing and delivering the contents of the tank. 

The presence of the enclosed truck, however, is material in that it was 
in the operation of this truck that the plaintiff received the gee com- 
plained of. 


Certain photographs were made and introduced into evidence by 
the plaintiff showing the physical characteristics of the dock and the lo- 
cation of the enclosed truck (J.A. 118, 119,120) An examination of 
these photographs presents a clear picture of the physical conditions 
which prevailed prior to the time the plaintiff was injured. | 


Plaintiff's Exhibit #1 (J.A. 118) shows the loading dock with the 
enclosed truck parked next to it. The evidence is uncontradicted that 
the location of the enclosed truck on the date of the accident was further 
to the north from the edge of the platform and that it was not parked in 
the exact position shown in the photograph. The photograph shows by 
a marked-off space the side of the dock with the opening through which 
the contents of the tank would be pumped into the Meadow Gold plant and 
this exhibit, also by a marking on the photograph, shows the location of 
the tank truck. 


Plaintiff's Exhibit #2 (J.A. 119) shows the dock with the enclosed 
truck backed against it, but, as previously mentioned, on the date in 
question this truck was parked more to the left away from the south edge 
of the dock. 


Plaintiff's Exhibit #3 (J.A. 120) is a photograph in which the cam- 
era faced the front of the enclosed truck and also includes the platform. 
In addition, as part of the evidence in the case a sketch on the blackboard 
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and a photograph of this sketch was identified as Defendant's Exhibit #2 
(J.A. 121). 


The mixing operation commenced at approximately 1:30 o'clock, 
P.M., and at about 3:30 o'clock, P.M., the contents of the tank were 
being pumped into the building of Meadow Gold (J.A. 11, 41). During 
this time of approximately two hours the abovementioned representatives 
of O'Boyle Tank Lines and Meadow Gold remained present (J.A. 17, 41). 


The rear end of the trash truck was enclosed by four doors of equal 
size and it was customary throughout the day for employees of Meadow 
Gold to throw trash through the open door at the rear of the truck (J.A. 
70). On this occasion the right upper door was open (J.A. 70). At 
about 3:30 to 4:00 o’clock, P.M., on each day William R. Butler, an 
employee of Meadow Gold, would close the door of the truck and then 
drive it to a trash dump where it would be unloaded (J.A. 59, 70). In 
conformity with this custom, Butler crossed the dock, closed the door 
and then jumped from the dock on the left side of the truck and entered 
the driver's seat (J.A. 82). The course which would be followed by him 
would be to turn the truck to the right and proceed first in a southerly 
and then a westerly direction which, if everything had followed unevent- 
fully, would have caused the trash truck to pass to the left of the tanker, 
which was still parked. On this particular occasion the trash truck had 
been operated a distance of only several feet when the driver felt an im- 
pact, whereupon the truck was stopped and it was then established that he 
had struck Mr. Wright with the right front wheel of the truck (J.A. 83). 
Thereafter the driver of the truck backed the vehicle and for the first 
time was aware that Mr. Wright was in proximity to the truck when he 
started it (J.A. 83). 


The operation of the gasoline-driven motor and pump on the tank 
truck was accompanied with considerable noise. The noise continued 
throughout the mixing operation and while the mixture was being pumped 


into the plant of Meadow Gold. The motor and pump was in operation at 
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the time the plaintiff was struck by the truck of the defendant (J.A. 15, 
19, 30, 33, 65, 81). | 


The noise of the motor and pump interfered with normal conversa- 
tion and those present, in order to carry on a normal conversation, were 
required to step away from the tank truck. This practice was followed 
throughout the period of the operation (J.A. 15, 19, 30, 31, 33, 43). 


Shortly prior to the time of the accident, Edward J. Smith was 
called into the main plant of Meadow Gold (J.A. 15, 16, 29, 33, 57). 


While Edward J. Smith was in the plant, the plaintiff and Mr. 
Schiappa, to avoid the noise, moved a distance of from ten to twenty feet 
- in a northeasterly direction from the rear of the tank truck to a point be- 
tween the front bumper and the front part of the box of the Meadow Gold 
truck (J.A. 15, 27, 28, 33, 37, 38), at a distance of two to three feet 


away from it. 


Immediately before the accident Mr. Schiappa left Mr, Wright and 
had walked maybe half or three quarters of the distance from where they 
had been towards the tank truck when he heard a scream and he turned 
and saw that the Meadow Gold truck had struck the plaintiff (J A. 34). 


Edward J. Smith was returning from the plant when he saw the 
plaintiff “squatting’' in a manner similar to a baseball catcher when struck 
by the Meadow Gold truck (J.A. 61, 66). | 


Charles M. Smith was on the tank truck when he heard an outcry 
from the plaintiff and on turning saw that the plaintiff had been struck, 
although a prior signed statement by him stated that the plaintiff was 
kneeling down just before being struck (J.A. 44, 45, 52, 53). 

| 


In the Complaint filed by the Plaintiff it was alleged that the plain- 
tiff, Harry W. Wright, received personal injuries by reason of the neg- 
ligent operation of the Meadow Gold truck (J.A. 2-3). | 


The Answer of the defendant denied the negligence and alleged as 
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an affirmative defense contributory negligence on the part of the plaintiff 
(J.A. 3-4). Thereafter, in due course, the cause was called for pre- 
trial hearing and the plaintiff in more detail asserted the acts of negli- 
gence and after a discussion in open court regarding the claims of the 
plaintiff and the defenses of the defendant, the presiding judge signed an 
order setting forth that the issues were framed by the pleadings and the 
pretrial order (J.A. 5-6). Thereafter on October 7, 1958, the cause 
came on for hearing and counsel for the plaintiff in his opening statement 


again asserted negligence on the part of the defendant (J.A. 6, 7, 8). 


Counsel for the defendant asserted the affirmative defense of contributory 
negligence (J.A. 8-9). Prior to commencement of the trial the presid- 
ing judge held an informal hearing in his chambers, the proceedings of 
which were not reported. It will not be disputed, however, that the 
presiding judge asked whether all the issues had been previously framed 
and counsel for both the plaintiff and the defendant answered affirmatively 
except that counsel for the plaintiff stated that he intended to call a psy- 
chiatrist and no mention had been made of this testimony in the pretrial 
statement. Counsel for the defendant stated he had been made aware 
that the psychiatrist would be called and that no question would be raised 
regarding the omission in the pretrial statement. 


On October 9, 1958, after the jury had been excused for the lunch- 
eon recess and both the plaintiff and the defendant had rested, counsel 
for the plaintiff then moved for a directed verdict, asking as a matter of 
law that the Court rule there was no contributory negligence and if such 
a ruling was not made that a request would be made to instruct the jury 
on the doctrine of last clear chance (J.A. 91). The Trial Judge stated 
the request would be taken under advisement and upon his return to the 
bench following the luncheon recess ruled he would instruct the jury on 
the doctrine of last clear chance (J.A. 94), although it was not previous- 
ly suggested and came to him as a surprise (J.A. 95). Objection was 
noted to the charge of the Trial Judge on the doctrine of last clear chance 
and exception noted (J.A. 115). 
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STATEMENT OF POINTS 


The Trial Judge erred in permitting the plaintiff to assert at the 
conclusion of all testimony and just prior to final summation the doctrine 
of last clear chance, it not having been previously raised by oral or 
written suggestion or motion, nor inserted in the pretrial order. 





The Trial Judge erred in instructing the jury on the doctrine of 
last clear chance. | 


The Trial Judge erred in that he did not properly instruct the jury 
on the doctrine of last clear chance. | 


SUMMARY OF ARGUMENT | 

The Complaint in this cause alleged that the plaintiff was injured 
as a result of the negligence of the defendant in the operation of a motor 
vehicle by its employee. The Answer of the defendant pleaded affirma- 
tively that the plaintiff was guilty of contributory negligence. ‘Tn the pre- 
trial order the issue of the negligence of the defendant and the contr ibu- 
tory negligence of the plaintiff were formulated and the pretrial order 
when signed controlled the subsequent course of the action. The evidence 
introduced inthe trial was such that the jury could find the plaintiff guilty 
of contributory negligence. After both the plaintiff and the defendant had 
rested their cases and just before summation, the plaintiff requested the 
Trial Judge to instruct the jury on the doctrine of last clear chance. 
Although there had been no prior suggestion or motion of any kind that 
this instruction would be requested, the Trial Judge consented to give the 
instruction. The instruction when given was prejudicial to the defendant 
and a manifest injustice to it. : 


After granting the request to instruct the jury on the doctrine of 
last clear chance, the Trial Judge inadequately and improperly instructed 


the jury, which again was prejudicial to the defendant and a manifest 


injustice. 
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ARGUMENT 


In a responsive pleading to the Complaint the Defendant first raised 
the affirmative defense of contributory negligence (J.A. 3-4). In due 
course the case came on for pretrial heraing. There being no established 
rule of procedure, the Plaintiff submitted a written pretrial statement 
alleging the specific acts of negligence upon which he relied to recover 
(J.A. 4-5). The Defendant made an oral statement asserting contribu- 
tory negligence as an affirmative defense. The Court entered a pretrial 
order framing the issues and in conformity with Rule 16 FRCP this order 
(J.A. 5-6) when entered controlled the subsequent course of the action. 


Counsel for the parties had previously established by pretrial 
discovery the facts upon which the other would rely at the time of trial. 
Apparently there was nothing in these facts pr ior to pretrial which sug- 
gested to counsel for the Plaintiff the application of the doctrine of last 
clear chance in the pretrial order. It is respectfully submitted that if 
the doctrine of last clear chance was to be advanced by the Plaintiff it 
should have been done at that time and not thereafter and certainly not at 
the completion of all evidence and just before summation to the jury. 


The purpose of Rule 16 FRCP is clear within the rule itself and its 
purpose has been further elaborated upon in Owen v. Schwartz, 85 U.S. 
App. D.C. 302, 177 F. 2d 641, wherein it is stated at p. 305: 


“The purpose of Rule 16, Federal Rules of Civil 
Procedure, is to formulate the issues for trial, and 
when the issues are formulated at a pre-trial hear- 
ing, the court is required to enter an order reciting 
such action. When entered, such pre-trial order 
controls the subsequent course of the action." 


Again, in McCarthy v. Lerner Store Corp., 9 F.R.D. 31(D.D.C. 
1946), Judge Holtzoff in discussing the purpose of the pretrial confer- 
ence stated: 


"One of the chief purposes of pretrial procedure, 
and the principal usefulness of a pretrial order, is to 
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formulate the issues to be litigated at the trial. 

The parties are bound by the pretrial order. They 
may not later inject an issue not raised at the pre-_ 
trial conference. Otherwise the primary opjecttye, 
of pretrial procedure would be defeated. | 


"It is assumed by the court that at the opening’ 
counsel are as thoroughly familiar with the case -- 
making as complete a disclosure as they would at the 
trial, and being as completely prepared -- as they | 
will be at the trial. This is an unavoidable and in-' 
exorable duty that the existing Federal practice im- 
poses on members of the bar. To Say that parties 
are not bound by the pretrial order is a misunder- | 
standing of the purpose and the office of pretrial.” | 


To the same effect: Burton v. Weyerhaeuser Timber Co. yk Baths 
D. 571 (D.C.D. Ore. 1941), in which it is stated: 


"Parties are expected to disclose all legal and 
fact issues which they intend to raise at trial, save 
only such issues as may involve privilege or im- | 
peaching matters. . .. . . I can sympathize with 
the desire of counsel, experienced in the older forms 
of practice, to withhold disclosure of such dramatic 
issues until the midst of trial, but it must be made | 
clear that surprise, both as a weapon of attack and | 
defense, is not to be tolerated under the new federal 
procedure .. . . Faithfully administered in | 
spirit. . . . the new rules outlaw the sporting 
theory of justice from federal courts." 


Following the pretrial hearing no formal motion was ever made to 
modify or amend the pretrial order. It was not even suggested infor= 
mally at anytime that the Plaintiff intended to rely on the doctrine of last 
clear chance. There is nothing to indicate that counsel for the Plaintiff 
at anytime subsequent to the pretrial hegring and prior to trial believed 


that the doctrine of.last clear chance was applicable. Certainly it was 


not thought to be applicable immediately before trial because in an un- 
reported conference prior to trial, the Trial Judge inquired if all issues 
were framed in the pretrial order. Counsel for the parties answered 
affirmatively except that counsel for the Plaintiff stated that the pretrial 
order was silent on psychiatric care to the Plaintiff and that a psychiatrist 
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would be called to testify. Counsel for the Defendant advised the Trial 
Judge that he had been made aware that such evidence would be produced 
and waived the requirement of a formal amendment of modification of 
the pretrial order. Again it would appear obvious that if the doctrine 
of last clear chance was to be invoked, even at that late date some men- 
tion should be made of it. 


In submitting this argument for relief from the ruling of the Trial 
Judge allowing an instruction on the doctrine of last clear chance, coun- 
sel for the Defendant does not wish to intimate or suggest that counsel 
for the Plaintiff during the trial intended to request an instruction on the 
doctrine of last clear chance and withheld the request anticipating the 
surprise effect. 


On the contrary, it is the belief of counsel for the defendant that 
counsel for the plaintiff had underestimated the strength of the defense 
of contributory negligence and the strong possibility of a defendant's 
verdict from the hands of the jury. 


Counsel for the plaintiff is an attorney of considerable experience 
whose trial practice has been devoted principally to the defense of civil 
suits based on negligence. He had certainly encountered in this practice 
the great burden placed upon an attorney representing a defendant to at- 
tempt to receive a favorable verdict at the hands of a jury when it is to 
be instructed on'both contributory negligence and the doctrine of last 
clear chance. When the request is made for the latter instruction just 
before summation it presents an almost impossible burden to overcome. 
The inadequacy to meet the surprise thrust is prejudicial and a manifest 
injustice to the defendant. 


Contributory negligence and the doctrine of last clear chance are 
independent principles of law. If both are to be invoked the defendant 
should be given adequate notice. To do otherwise reverts to the pro- 
cedure so bitterly deplored before the adoption of the Federal Rules of 


Civil Procedure, the adoption of which was keynoted on "No more surprise." 
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Other than the testimony of Mr. Wright, the plaintiff, all other 
witnesses agreed that the trash truck was parked at the dock during the 
entire time of the mixing and unloading operation. The defendant in the 
defense of contributory negligence would find support in the failure of 
Mr. Wright to see this truck. In addition, the defendant would find sup- 
port in the fact that Mr. Wright could reasonably expect some movement 
of the truck. Mr. Smith, Vice President of Meadow Gold, testified that 
he saw Mr. Wright squatting by the truck prior to the time of the impact 
(J.A. 61, 65). Apparently it was not thought that the uncorroborated 
testimony of Mr. Smith would be of sufficient weight to overcome the 
testimony of other witnesses, all of whom testified that Mr. Wright was 


standing. | 


Mr. Smith, the driver, however, was confronted with a statement 
given prior to trial, in which he stated that he saw Mr. Wright kneeling 
a short distance from the right front wheel of the truck immediately prior 
to the impact (J.A. 53). With this corroboration of the testimony of Mr. 


Smith, of Meadow Gold, the defendant would feel more confident of the 
defense of contributory negligence. After both sides had rested, the 
posture of the case was such that one could reasonably expect that the 
issue of negligence and contributory negligence would be squarely sub- 
mitted to the jury, particularly when the Trial Judge announced the recess 
of court with the case to be argued and submitted to the jury after the 


recess. 


After the jury had been excused for the luncheon recess, a motion 
was made by the attorney for the plaintiff (J.A. 89): | 
"MR. CONNOLLY. I have one request I would 
like to make for the record before we take up prayers, 
if Your Honor please. I would like to make a motion 
to strike the defense of contributory negligence. — 
I am prepared to support that." 


This was followed by a general discussion regarding instructions 


and for the first time the doctrine of last clear chance was suggested 
(J.A. 91); | 
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"MR. CONNOLLY. Your Honor, we have a 
real problem here. This is not nearly as important 
as the question of contributory negligence. Because 
if contributory negligence is not dropped or stricken 
as a defense here, I am going to insist upon a last 
clear chance instruction. 


“THE COURT. You can submit anything you 
think the situation calls for. I don't know whether 
that is a threat or a promise. 

"MR. CONNOLLY. No, no. It wasn't intended 
as athreat. But that is something that we then will 
have to get up." 


After the luncheon recess, counsel for the Plaintiff again renewed 
his motion for a directed verdict that as a matter of law the defense of 
contributory negligence should be stricken (J.A. 93). Although prior 
to the luncheon recess it had been suggested that an instruction on the 
doctrine of last clear chance would be requested, counsel for the Plain- 
tiff was not making the request as an alternative but only if his request 


for a directed verdict should be refused and when the Court overruled the 


motion with the following comment (J.A. 93): 


“THE COURT: The motion is denied and ex- 
ception allowed. I will merely only make this very 
inadequate comment, that of all the people in the 
yard apparently Mr. Wright was the only one who ~ 
took no account of the fact that the truck was even 
there. And there is no dispute but what it was. 
For that reason and for various other reasons I 
think it fairly can be inferred from this evidence 
and in my judgment the issue is in the case and 
Should be submitted to the jury." 


The request for an instruction on last clear chance was then re- 
newed and the Trial Judge after concluding to submit the issue com- 
mented (J.A. 94): 

“T will frankly say, however, that if the matter 
had been brought to my attention at an earlier time 
in Some manner or other, I would have had more 


opportunity than obviously I have had in this brief 
lunch hour to fully consider the matter. On that 
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brief acquaintance with the subject and on your re- 
quest I am going to submit it. But I must say that 
if further developments in the case indicate it, I 
am going to give it much more close attention and 
thought than I have been able to do in this time. | 
But I am going to give the request, because of the 
peculiar character of the rule here in the District, 
the broad effect that has been given to the rule here, 


apparently quite exceptionally so. 


"MR. CONNOLLY. Yes. You don’t need inex- 
tricable peril here at all. ; 


“THE COURT. It appears the rule here is _ 
quite different than generally elsewhere, andon |, 
that theory I am submitting it. 


‘All right. Now is there anything else? Is | 
there anything else you would want to submit, Mr, 
Connolly." | 


Counsel for the Defendant at this point announced his complete 
surprise and in this he was joined by the Trial Judge (J.A. 95, 96): 


"MR. McINERNEY. This last clear chance | 
brings up a rather interesting situation. This of 
course is the first time that the defendant has been 
aware of the fact that the doctrine of last clear | 
chance is to be invoked. There is nothing in the | 
pretrial; nor has there been any intimation of it. | 


"It would appear to me that based on what the 
Court of Appeals has heretofore held, that I prob- 
ably should announce surprise and make a motion: 
for a mistrial. It seems to me, however, that | 
having concluded this case at this point, that depend- 
ing upon developments: which hereafter might come in, 
that I would be given an opportunity to discuss that 
point further. | 


“In other words, I have never wanted to ask | 
that after a case is concluded, to stand up and call for 
a mistrial. With that I would accept it, si it 
is coming as a great surprise to me. 


“THE COURT. I recognize it is a surprise to you, 
because it was a surprise to me. I heard nothing 
about last clear chance until just the last five minutes 
before we recessed here prior to the noon recess, 
And then I have been given a couple of cases that I 
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have only just barely had a chance to skimmingly 
look at. And that is why I am giving the thing. 

But I am going to take a longer and a fuller look, 

and of course give you an opportunity to submit any- 
thing you wish to submit on it. Iam not precluding 
you from doing that, but I won't take the time to do it 
now. 


“MR. McINERNEY. Very well, Your Honor. 
“THE COURT. Is that agreeable to you? 
"MR. McINERNEY. Yes, Your Honor." 


(In connection with that portion of the record quoted immediately 
above, counsel for the Defendant did not use the term “mistrial but, on 
the contrary, used the term "continuance”). 


Certainly a)motion for a mistrial under the circumstances would 
be improper, although counsel perhaps might have insisted upon a motion 
for a continuance but it was obvious that the Trial Judge had concluded 
to submit the case to the jury as quickly as possible after the luncheon 
recess and in this desire it was obvious that no motion for a continuance 
would be entertained. 


The attention of this Court is specifically directed to those portions 
of the transcript cited in order to emphasize the complete surprise at the 
request to instruct the jury on the doctrine of last clear chance. It also 
emphasizes that the doctrine of last clear chance was not being invoked 
as an alternative to the expected charge on contributory negligence but 
was requested only when the Trial Judge had refused to rule as a matter 


of law against the defense of contributory negligence. 


Rule 16 FRCP, after setting forth the purpose of the pretrial order 
states “unless modified at the trial to prevent manifest injustice.’ In 
making the request, it was not even suggested that failure to grant the 
request would be a: manifest injustice to the plaintiff. 


Obviously the Trial Judge was unfamiliar with the application of 
the doctrine of last clear chance and he had not previously had an op- 





15 


| 
portunity to study the elements as defined in Rankin v. Shayne Brothers, 
Inc., 98 U.S. App. D.C. 214, 234 F. 2d 35: | 


"Insofar as here pertinent these are that not- 
withstanding plaintiff's contributory negligence de-_ 
fendant may be found liable if the jury should find _ 
that plaintiff was in a position of peril of which he was 
oblivious, that defendant was aware, or had he ex- | 
ercised reasonable care would have been aware, of 
plaintiff's peril and obliviousness thereof, and that 
thereafter defendant by the excercise of reasonable 
care could have avoided the accident.” 


The instruction as given was as follows (J.A. 108): 


 . 6. ~«. However, that instruction is tobe | 
qualified and understood by what I am now about to 
tell you. | 


"If you find that the plaintiff was not aware of 
the peril in which his position near the defendant's | 
truck had placed him, and if you find that the de- 
fendant’s driver Butler knew or could have known 
by the exercise of reasonable care under the then | 
existing circumstances of the plaintiff's position of 
peril, and that he could by the excercise of reason- 
able care -- that is the same matter I have spoken | 
to you about before -- have avoided the accident, by 
warning the plaintiff or not starting up the truck, or 
whatever -- then of course the defendant would be | 
liable to the plaintiff, even though in the first in- | 
stance you find the plaintiff, to have been negligent. 


"Now this is known as the last clear chance |. 
doctrine. And reduced to simplicity it means that the 
plaintiff's negligence will not defeat his recovery if 
the defendant by the exercise of reasonable care would 
have discovered the plaintiff's position and could have 
avoided injuring him by the exercise of reasonable 
care," 


The Trial Court's instructions, other than on the dccizine of last 
clear chance indicated painstaking care and thought and cons iderable 
study in order to properly instruct the jury, having in mind that the is- 
sue would be negligence and contributory negligence. 





16 


Counsel for the Defendant had prepared the outline to be used in 
summation, pointing up the contributory negligence of the Plaintiff and 
in point of time counsel for the Plaintiff was almost immediately launched 
into his closing argument which required close attention on the part of the 
attorney for the Defendant. 


In view of the surprise and unexpected request for the application 
of the doctrine of last clear chance, counsel for the Defendant found it 
impossible to meet the emergency. There was no indication of the 
actual instruction which would be given by the Trial Judge, although 
based on his prior statement, it cbuld reasonably be expected that the 
charge on the doctrine of last clear chance would be casual and brief, 
which again would place an undue burden on the attorney for the defen- 
dant to attempt to explain in detail the application of the doctrine. 


If the doctrine of last clear chance was to be applied, it was neces- 
sary that all elements be defined. The effect of the testimony of the 
Plaintiff was that he did not see the trash truck. There was evidence 
that he was squatting or kneeling at the front wheel of the truck but in 
the instruction it would imply that he was in a position of peril of which 


he was oblivious but if his testimony was to be believed he was not obliv- 


ious to any peril because the existence of the trash truck was not known 
tohim. Further, the instruction, as given, in effect placed the burden 
on the Defendant of recognizing the Plaintiff's peril and obliviousness 
thereof without regard to any suggestion that the Plaintiff could or should 
have been aware of the same peril. In addition, the instruction, as 
given, made no mention that the Plaintiff himself might have avoided the 
accident if he had exercised reasonable care for his own safety by the 
use of his external senses to observe that which was clearly obvious for 
a considerable length of time, and it being a motor vehicle, in the ex- 
ercise of reasonable care for his own safety, he should have anticipated 
that the vehicle would be moved, 
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CONCLUSION | 


| 


The appellant respectfully urges this Honorable Court to reverse 
the judgment entered on the verdict herein and to remand the action to 
the United States District Court for the District of Columbia. 


Respectfully submitted, | 


WILBERT McINERNEY. 
JOSEPH S. McCARTHY 


1000 Connecticut Avenue 
Washington, D.C. | 


Attorneys for Appellant 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HARRY W. WRIGHT, 
2031 Hanover Street, 
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Vv. 


MEADOW GOLD PRODUCTS Co., 
a corporation, 

1337 D Street, S. E., 

Washington, D. C., 


Defendant 


Civil Action No. 3927-56 


ee Nu ee Nee ee ee ee ee See Se See See” 


RELEVANT DOCKET ENTRIES 


Complaint 


Answer 


Pretrial proceedings. : 


Trial proceedings before Judge Boldt and a jury. 
Verdict and judgment for plaintiff Harry W. Wright 
v. Defendant Meadowgold Products Co. in sum of 
$59, 500 and costs. | 


Motion of defendant for new trial or in the alternative 
judgment n. o. v. 


Opposition of plaintiff to motion for new trial. 


Order overruling motion of defendant for a new. 
trial or for judgment n. 0. Vv. 


Notice of Appeal of defendant : 


Supersedeas undertaking on appeal of defendant in 


amount of $62, 000. ! 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 
[Filed Sept. 24, 1956] 
HARRY W. WRIGHT, 
2031 Hanover Street, 
Silver Spring, Maryland, 


) 
) 
) 
Plaintiff 
a Civil Action No. 3927-56 

) 

) 

) 

) 

) 


MEADOW GOLD PRODUCTS CO., 
a corporation, 

1337 D Street, S. E., 

Washington, D. C., 


Defendant 


COMPLAINT 
(Damages for Personal Injuries - Automobile) 

1. Jurisdiction is vested in this Court by virtue of 88 11-305, 
11-306, D.C. Code (1951). The amount in controversy is in excess of 
Three Thousand Dollars. 

2. The plaintiff is an adult citizen of the United States and a 
resident of the State of Maryland. 

3. The defendant is a corporation engaged in business in the 
District of Columbia. 

4. On April 28,1955, the plaintiff, while a business invitee on the 
premises of the defendant at 1337 D Street, S.E., in the City of Washing- 
ton, overseeing the delivery to the defendant of liquid sugar from a tank 
truck of his employer, O'Boyle Tank Lines, Inc., was negligently and 
carelessly struck from behitid by a truck owned by the defendant and 
operated by its employee, William R. Butler, in the course of the de- 
fendant's business. The said truck knocked the plaintiff to the ground 
and ran over his right leg, stopped, and then negligently and carelessly 
backed over the same leg. 

2. Asa result of the negligence and carelessness of the defen- 
dant’s employee as aforesaid, the plaintiff sustained severe, painful and 
permanent injuries to his body and mental shock, including multiple 
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compound fractures of both bones of his lower right leg, contusions, 
abrasions and lacerations to his left leg, and a pulmonary infarction 
consequent upon a pulmonary embolism. He was required to be hospitali- 
zed for a long period of time at great expense; to undergo surgery and 
other painful treatment; to incur large expenses for medical and nursing 
care; to suffer loss of time from his employment; to forego his usual 
social pursuits and to be deprived of the companionship of his family. 
He was, during a long convalescence, subject to great pain of mind and 
body. In the future, he will be required to endure more pain of mind and 
body, to incur additional expenses for medical care and to suffer addi- 
tional loss of time from employment and other social and family activi- 
ties. His injury will be permanent, painful and will incapacitate him in 
his occupation and other activities, all to his great mamage | in the sum of 
One Hundred Thousand Dollars ($100, 000. 00). : 

WHEREFORE, the plaintiff demands judgment against the defendant 
in the amount of One Hundred Thousand Dollars, plus the costs of this 
action. | 
HOGAN & HARTSON 
By /s/ Paul R. Connolly 

Attorneys for plated 
The plaintiff demands a trial by jury. : 

HOGAN & HARTSON 
By /s/ Paul R. Connolly 


| 
[Filed October 5, 1956] | 
ANSWER | 
Now comes the defendant, Meadow Gold Products Company, by its 
attorneys, McInerney & McCarthy, and for answer to the Complaint 


filed herein states that it is not required to answer the allegations con- 
tained in Paragraph One (1); admits the allegations contained in Para- 
graphs Two (2) and Three (3); denies the allegations contained in Para- 
graph Four (4); has insufficient information with which to form a belief 
regarding the allegations contained in Paragraph Five (5) and denies the 
same; and for a 
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FIRST DEFENSE, states that the Complaint fails to allege a cause 
of action either in law or in fact which would entitle the plaintiff to re- 
cover from this defendant; and for a 

SECOND DEFENSE, states that the plaintiff, Harry W. Wright, 
was guilty of contributory negligence, which is a bar to his recovery in 
this action. 


McINERNEY & McCARTHY 
617 Albee Building 

1426 G Street, N. W. 
Washington, D. C. 
Attorneys for Defendant 


By 
/s/Wilbert McInerney 


[Certificate of Service | 


[Filed April 21, 1958] 
PRETRIAL STATEMENT OF PLAINTIFF 


On April 28, 1955, the plaintiff, while a business invitee on the 
premises of the defendant at 1337 D Street, S.E. in the City of Washington, 
overseeing the delivery to the defendant of liquid sugar from a tank truck 
of his employer, O'Boyle Tank Lines, Inc., was negligently and care- 
lessly struck from behind by a truck owned by the defendant and operated 
by its employee, William R. Butler, in the course of the defendant's busi- 
ness. The said truck knocked the plaintiff to the ground and ran over his 
right leg, stopped and then negligently and carelessly backed over the 
same leg. 

The negligence hereinabove referred to consisted in the failure of 
defendant's employee to give full time and attention to the operation of 
the truck; his failure to keep the vehicle in proper control; his failure 
to sound a horn or warning and; his failure to look. 

The injuries sustained by the plaintiff were: 

1. Compound comminuted fracture of the right tibia and fibula. 


2. Severe contusions and deep abrasions of the lower left ex- 
tremity. 
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3. Pulmonary embolism secondary to the compound fracture of 
the right tibia and fibula. 


The plaintiff claims permanent injury by way of: | 
1. Atrophy of the thigh and calf and corresponding decrease in 
muscle strength in the right leg. 
Limitation of right ankle motion. 
Disability of right leg. 
Post-traumatic state with accompanying hyperventalation 


syndrome, spastic gastro intestinal disorder and orthostatic 


hypotension. 
The plaintiff's special damages are: 


Hospitalization $1, 424. 86 
Dr. Keliher 20. 00 
Dr. Young 1, 000. 00 
Dr. Peterson 25. 00 
Dr. Murphy 25. 00 
Dr. Jones - 
Miscellaneous 300. 00 
Lost earnings - April 28,1955 

to April 2, 1956 9, 300. 00 


Requested Stipulations : 
1. Hospital Bills may be admitted without formal proof. | | 


2. Photographs initialled by the pretrial judge may be male 
without formal proof. 
HOGAN & HARTSON 


By /s/ Jeremiah C. Collins 
Attorneys for Plaintiff 


[Filed April 21, 1958] 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 
The issues are sufficiently covered by the pleadings and pretrial 
statements. | 





STIPULATIONS: 

That hospital records and bills may be admitted in evid. without 
formal proof subject to objections as to materiality and relevancy. 

That photographs initialled by counsel for P and counsel for D 
may be rec'd in evid. without formal proof. 

Within 10 days counsel for P will furnish counsel for D with an 
itemized statement of any additional special damages after Apr. 2, 1955. 


/s/_ F. Dickinson: Letts 
Judge 


[ Filed February 4, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday, October 7, 1958 

This cause came on for trial at 10:15 a.m. today, before Judge 
GEORGE H. BOLDT and a jury. 

OK 3K * ae 

OPENING STATEMENT IN BEHALF OF PLAINTIFF 

MR. CONNOLLY: * = ” 

On April 28, 1955, the evidence will show, O'Boyle Tank Lines 
was delivering an experimental load of liquid sugar and corn syrup to 
the Meadow Gold ice cream company plant at 1337 D Street, Southeast. 
Previous to this occasion liquid sugar and corn syrup had been trucked 
individually. On this particular occasion Meadow Gold was desirous of 
trying to get a load brought together. And the O'Boyle truck went to 
Baltimore to the corn starch place and to the refinery and loaded their 
truck and then came to the Meadow Gold plant. They were to mix it 
and agitate the two in the truck itself. It wasn't quite like this, but I 
am analogyzing it to the ready-mix concrete trucks that you see. And 
when the two substances were mixed together, then they were to be 
poured into the vats and tanks at Meadow Gold. 

Because this was a new piece of business for O’Boyle, Mr. Wright, 


in company with a man by the name of Frank Schiappea, who was O'Boyle's 
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Washington terminal manager, went to the Meadow Gold plant to over- 
see the operation, the unloading of this truck. | 

The O'Boyle truck was driven by a man by the name of Pete 
Smith. How he got the "Pete" I don't know. His name, as His Honor 
told you, is Charles M. But everybody called him "Pete." | 

The truck went to the rear of the Meadow Gold plant, in a big 
yard back there; and there is a loading dock, a loading platform, a plat- 
form which runs along the side of the building, such as the edge of this 
jury box. The O'Boyle truck pulled in parallel to the loading dock, and 
hoses were put in from one tank of the tank truck to another; and the 
pump motors were turned on, and the liquid sugar and corn syrup were 
mixed together. This took a considerable period of time. | 

While they were there, another Mr. Smith, who was vice-president 
of Meadow Gold -- the gentleman seated there next to Mr. McInerney -- 
invited Mr. Schiappea and Mr. Wright to come on a tour of the ice 
cream plant, they never having seen it before. And so they made a tour 
of the Meadow Gold plant, and they came back. ! 

And then they started to discuss the unloading operation, Because 
of the roar of the pump motor on the O'Boyle truck, they couldn't hear 
standing near the truck. So the three of them -- Mr. Schiappea, Mr. 
Wright and the Mr. Smith of Meadow Gold -- went over to the, Fieht, be- 

yond the end of the loading dock, to talk. | 

At this time Meadow Gold, the evidence will show, putes a 
trash truck that was parked generally all day at this end of the loading 
dock, in other words, the far righthand end. The truck was backed in to 
the loading dock. During the course of the day when trash and debris 
from the plant would accumulate, men would come down and throw it into 
the end of the truck; and when the truck had a load on it, the truck would 
go to the dump. So this truck was there, and the O'Boyle truck was en- 
gaged in the pumping operation. It was just parked there, and it was 
slowly being filled with trash. | 

Mr. Wright, the Meadow Gold Mr. Smith, and Mr. Schiappea went 
off to the righthand edge of the loading dock and went over near this truck 
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so that they could talk. And they were talking about the unloading 
operation. 

The Meadow Gold Mr. Smith, the evidence will show, received a 
telephone call, and he went back into the plant. Mr. Schiappea and Mr. 


Wright stood there. Mr. Schiappea, being the terminal manager, had 
just started to take a couple of steps to go over to talk to Pete Smith, 
the O'Boyle truck driver, who was up on the truck operating the pumps, 
and ask him how the load was coming along. And the next thing Mr. 
Schiappea knew, there was an outcry. And the next thing Mr. Wright 

knew, while he was standing off at the end of this truck, this Meadow 
Gold truck started up and ran him down from the rear. It ran over his 
leg, his right leg. It came to rest on his right leg. It dragged Mr. 
Wright for some few feet. 

The screams caused the truck to stop, and the driver brought 
the truck back, off his leg. The evidence will show that the driver of 
this truck, William Butler, never saw Wright. He started the truck up 
without checking whether it was safe to move or not, and just ran him 
down from the rear. 

Mr. Wright did not hear the truck start up, because of the roar 
of the O’Boyle pump, which was quite loud and which was the thing that 
prompted everybody to move away from there so they could talk. 

aE * * * * 

Ladies and gentlemen of this jury, when we have shown you these 
facts, we will ask you to conclude, number 1, that the driver of this 
Meadow Gold truck was negligent and careless in starting this truck up 
and running Harry Wright down from behind, without keeping a proper 
lookout; and that therefore his employer, the Meadow Gold Products 

Company, is liable for his negligence, under the instructions of law 
which His Honor will give you. 

* od x ae 

OPENING STATEMENT IN BEHALF OF DEFENDANT 

MR. McINERNEY. * = 2 

Now during the day the Meadow Gold people keep what is called a 
panel truck, an enclosed truck, backed up to the platform, and trash is 
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put in it during the day. And it has what I think will be referred to in 
the evidence as a cabbed-over engine, that is, where the operator sits 
up on top of the engine. i 

At about three or three-thirty on each one of these days, Mr. 
Butler here, who will testify, would come out and close the doors on 
the panel-bodied truck, and then he would get down to his left and get in 
the truck, and then he would start for the dump. In order to get to the 
dump, he would have to come around the tank truck and go oa through an 
alley which would be in that direction. 

Now while this operation was going on, Mr. Wright came over -- 
and of course they had to wait for the mixture to be proper oo he came 
over and got down on his haunches, right in front or right beside the 
right front wheel of this truck that was going to leave for the dump. 


And when the operator got in the truck it was utterly impossible to see 
Mr. Wright, because Mr. Wright was on his haunches down at the front 
wheel. | 

The truck started and hadn't gone more than a foot or two -- there 


was probably hardly a revolution of the wheels -- when it struck Mr. 
Wright on the right leg, he being on his haunches. The wheel went up 
the leg, it has to be admitted, and then there was a great deal of yelling 
and so forth, like that; and then the truck backed off. That will be sub- 
stantiated by the tank truck driver of the O'Boyle Company, who saw 
the whole thing. 

Basically that is the defendant's case, in what we call the liability 
phase, that is, the negligence or lack of negligence, as the cise might 
be. It is our contention that with the tank truck there and with the other 
truck, and all of this equipment being out in the alley, Mr. Wright did 
not exercise the proper degree of care for his own safety, in that he 
went to the front wheel of a truck and got on his haunches, when he could 
reasonably expect that the truck would start. | 

I might mention to you folks that there was no other vehicle in- 
volved. The tank truck was standing still, pumping. This other truck 
had started to move. If there is any testimony -- and it is entirely pos- 
sible there might be testimony -- that Mr. Wright didn't know what hit 
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him or hadn't seen the truck, I mention to you now, those are the only 
19 two vehicles involved, and the only vehicle that was moving was the 
truck of the Meadow Gold Company. 
a * 2k 
23 HARRY WILLIAM WRIGHT, 
the plaintiff, being first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINAT DN 
BY MR. CONNOLLY: 
Q. Mr. Wright, if you will keep your voice up and speak to me, 
I think these last ladies in the jury box will hear you. A. I will try to. 
Q. What is your full name? A. Harry William Wright. 
Q. Where do you live? A. 2031 Hanover Street, Silver Spring, 
Maryland. 
Q. What is your present age? A. My present age is 47. I will 
be 48 the 9th of this month. 


* x * 


Q. Areyou married? A. Yes, sir. 
* ae * sd 


Q. Where are you employed? A. O’Boyle Tank Lines. 

as 28 aK % xe 

Q. And what kind of a job do you have with O'Boyle at the present 
time? A. Iam vice president in charge of operations. 

* + * * * 

26 Q. On April the 28th, 1955 did you have occasion to be at the 
Meadow Gold ice cream plant at 1337 D Street, Southeast? A. Yes, sir, 
I did. 

Q. And will you tell us, please, the circumstances under which 
you happened to be at those premises. A. Well, we were just getting 
into what we call the food products handling at that time. 


Q. Will you keep your voice up a little higher. I am having 
difficulty hearing you. A. We were just getting into the food products 
27 handling at that time to any big amount, to any extent. We had 
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formerly been just petroleum transporters, and we were getting into the 
food products end of it at that time. And we had a load of liquid sugar 
and corn syrup to deliver to the Meadow Gold Company, which was what 
we call an experimental load. It was the first load we had tried to move 
of the two different types of products within the same tank, at that time. 
Q. Why was that experimental? Just because it was the first? 


A. Just because it was the first, yes, sir. That is what " term ex- 


perimental. 

Q. How did you happen to go over to Meadow Gold? A. I went 
over to help supervise and see the unloading of this product, or the proper 
mixing of it, if it could be done, through a pump that was located or 
happened to be mounted on our vehicle. | 

Q. And how was that pump to play a part in the mixing of this 
load? A. It was to pump the liquid out of the back of the tank, through 
a hose, and up through the dome, and back into the top of the tank -- just 
circulating the liquid through the pump. 

Q. What would that do with the mixture? A. That would mix the 
two together. 

28 Q. And, after that, was it to be pumped into the Meadow Gold 
plant? A. Into the Meadow Gold storage tank, yes, sir. | 

Q. What employees of O'Boyle were present at the Meadow Gold 
plant on this particular occasion? A. Mr. Frank Schiappea, our ter- 
minal manager; and Mr. Charles Smith, or "Pete," as we call him, 
truck driver. : 

Q. Mr. Frank Schiappea, he was the Washington terminal mana- 
ger, was he? A. Yes, sir. 

Q. And yourself; is that correct? A. That is correct. 

Q. Now did you meet with any officers of Meadow Gold at their 
plant? A. Yes, sir -- Mr. Smith. : 

Q. Is that the gentleman seated here? A. Yes, sir; that is Mr. 
Smith who is seated in the courtroom. 

Q. Approximately what time did you get to the — Gold plant 
on this particular day? A. It was some time between one and two o'clock 
in the afternoon. I don't remember the exact time. | 
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Q. And approximately what time did your accident take place? 
A. Around four o'clock. 

29 Q. Now when you got there, was the O’Boyle tank truck already 
on the scene? A. Yes, sir; the tank truck was on the scene. 

Q. Was this the first occasion that you had to see the Meadow Gold 
loading dock, the yard out in back of the Meadow Gold plant? A. Yes, 
it was. 

MR. CONNOLLY: I would like to have these four photographs 
marked for identification. They have been marked at the taking of de- 
positions in this case, and I would ask you to put the same numbers on 
them here as they bore in the depositions, so the record would be 
straight. 


(The four photographs were marked 
for identification as Plaintiff's Exhibits 
1, 2, 3, and 4.) 


* 3k 5 * 

THE COURT: Are they all to be offered? 

MR. CONNOLLY: Yes, Your Honor. 

THE COURT: Is there any objection? 

MR. McINERNEY: None, Your Honor. 

THE COURT: These exhibits are admitted -- No. 1,2, 3 and 4. 


(The four photographs heretofore 
marked for identification as Plaintiff's 
Exhibits 1,2, 3 and 4 were received 
in evidence. ) 


Go ahead. 
BY MR. CONNOLLY: 
Q. Mr. Wright, you recognize these generally as being scenes 
of the Meadow Gold plant? A. Yes, sir, I do. 
Xe a * * ox 
32 MR. CONNOLLY: And all the remarks, until we change the num- 
ber, will be directed to Plaintiff's Exhibit No. 1. 
MR. McINERNEY: All right. 
BY MR. CONNOLLY: 
Q. Mr. Wright, that photograph generally shows a building in the 
background, with a loading dock in front of a section of the building, does 
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it not? A. That is correct, yes, sir. 
Q. And there is a panel truck backed up to the ieaine dock ? 
A. Yes, sir. ! 
Q. Now was a truck such as that on the Meadow Gold premises 
on the day of your accident? A. Ido not recall, sir. 
MR. CONNOLLY: I think there is a stipulation that there was, 
was there not, Mr. McInerney? | 
MR. McINERNEY: Oh yes; the truck was there on the date of 
33 the accident. 
THE COURT: The witness just said he doesn't recall. But it is 
stipulated there was one. All right. Go ahead. | 
BY MR. CONNOLLY: | 
Q. Now, Mr. Wright, can you describe how, by reference to that 
photograph, your O'Boyle tanker was parked? A. Our 0O' Boyle tanker 
was parked parallel to the loading dock, on this side, pulled in, with 
the tractor facing this way and the back of the tank back in this direction. 
Q. The scene you see in the foreground is the yard in back of the 
Meadow Gold plant? A. That is correct, yes, sir. | 
MR. CONNOLLY: Now if we can have No. 2. 7 


a * * %* 


34 BY MR. CONNOLLY: | 
| 
Q. Now, Mr. Wright, that shows a view looking down on the 


loading dock from above, does it not, sir? A. That is correct, yes, sir. 
Q. And it shows on the right corner of the loading dock the panel 
truck parked up against the dock? A. That is correct, yes, sir. 
THE COURT: And this is No. 3 we will be speaking sate now. 
BY MR. CONNOLLY: 


Q. That is another view showing the rear of the Meadow Gold 
plant, is it, sir, with the panel truck backed up to the loading dock ? 
A. That is correct. ! 

Q. And the yard behind the plant shown in the left foreground? 
35 A. That is correct, yes, sir. | 

THE COURT: No. 4, now. 





14 
BY MR. CONNOLLY: 

Q. That, again, is a view taken from up on the building looking 
down on the loading dock, showing the truck parked with its back up 
against the loading dock? A. Yes, sir. 

oe x rE mE 

36 MR. CONNOLLY: Do you want me to go ahead? 

THE COURT: Yes. They are just glancing at them now for 
general familiarity. You can make a closer study of them later. 

Go ahead, please. 

BY MR. CONNOLLY: 

Q. When you first got on the Meadow Gold premises this partic- 
ular day, what did you do? A. We first supervised the connection of 
our hose from the pump into the top of our tank, for the circulating of 
the product through the tank for proper mixing. 

Q. And then what did you do? A. After the connections were 
made, we were invited to make an inspection of the ice cream plant 
with Mr. Smith, of the Meadow Gold Company, which Mr. Schiappea 
and myself did. 

Q. And that took some little time, and you got back out to the 
yard again? Is that right? A. That is correct, yes, sir. 

Q. Was the unloading of the O'Boyle truck accomplished by that 
time? A. No, not the unloading. The mixing of the product within the 

37 tank itself was accomplished by that time. 

Q. And what was the next step? A. The next step was to dis- 
connect our hose or take the hose outof the top of our dome -- we were 
circulating from the bottom to the top -- to disconnect the hose from 
there, and connect it to the Meadow Gold Company's fill line, going 
into their storage tanks. 

Q. And would the load be pumped out? A. The load was then 
pumped into their storage, yes, sir. 


Q. Now by reference to one of these four photographs can you 
show us where the Meadow Gold fill tank would be located? A. Yes, 
sir, on Exhibit No. 1, I believe, is the one that shows it very plainly. 





15 | 
Q. Just take your time, sir, and get the exhibit. A. This is 
Exhibit No. 1. In this square here, marked in ink, the fill line is in 
back of a door or 2 cover, which was opened and the hose connected 


there. 
MR. CONNOLLY: And this photograph, Your Honor, has been 
marked with ink, I think you have seen. | 

THE COURT: Yes, I have noted it. 

BY MR. CONNOLLY: 

Q. When that connection was made, what then happened? A. We 
proceeded to pump the liquid off. Mr. Schiappea, Mr. Smith and my- 
38 self were in conversation, and we walked away from the truck, due 
to the noise of our pump motor on the truck, which makes a considerable 
amount of noise when the pump is operating. We stepped back from our 

unit some, I would say, 10 or 12 or maybe 15 feet -- I don't know the 
exact distance --to converse. ! 

Q. By reference to these photographs can you show us where in 
the yard you stopped to converse, approximately? A. Approximately, 
yes. The exact distance I would not know. | 

Q. If you will hold the photograph up and point out. A. Our 
truck was parked parallel with this platform here, standing back here 
some four or five feet in this direction, which we walked back from our 
truck to approximately this position, marked by the X on the picture. 

Q. Yes. Now do you recall any truck being backed up to the 
loading dock on this particular day? A. Idid not, Mr. Connolly. Idid 
not pay any particular attention to any other vehicles other than our Own. 

Q. Tell us whether or not, during the time you were standing 
back off from your truck, whether there was any moving - in this 
yard that you observed. A. No, sir; I did not. 

Q. Any trucks coming in or going out. A. No, sir; I aid not 
observe any. 

39 Q. Did there come a time when Mr. Smith had to leave? A. Yes, 
there did. 
Q. And did you learn where he went? A. No, sir, Ido not. I 
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understand he was going to the office to either converse with someone 
there, either that or take a telephone call. 

Q. At any rate, he left you and Mr. Schiappea and went into the 
Meadow Gold building? Is that right? A. He walked away from us, yes, 
Sit. 

Q. Did you remain generally where you have indicated on the 
photograph? A. Yes, sir, I did. 

Q. Did there come a time when Mr. Schiappea left? A. Yes, sir, 
he did. He walked, just as Mr. Smith left, immediately upon the 
leaving of Mr. Smith, he started to walk toward our unit to check with 
the driver on how the unloading process was coming on. 

Q. And what happened then? A. Well, I was hit from the back. 

Q. All right. Before you describe that, can you give us some 
approximation of what period of time passed from the time Mr. Schiappea 
left talking with you to walk a few steps toward the truck, to the time 
you were hit? A. I would say it was not over a half a minute, if it was 
that long. 

40 Q. And tell us whether or not you were standing in the same 
position you have indicated where it is shown by X on the photograph. 
A. Yes, sir, I was. 

Q. Tell us whether or not, before you were hit, you went down 
on your haunches. A. I beg your pardon. I didn't understand that. 

Q. Tell us whether or not, when you were struck, you were down 
on your haunches. A. No, sir; I was standing erect. 

Q. Now you say you were struck. A. Yes, sir. 

Q. Now tell us, if you will, just what happened, as you recall it. 
A. Well, I was standing, and as Mr. Schiappea was walking toward our 
unit, I was standing watching him walking toward our unit, and the next 
thing I felt was an impact in my side and to the back; and I was then 
knocked down and pinned under the front wheel of what I could detect 
then was a vehicle. I didn't know at the time it hit me in the back 


whether it was a vehicle or what it was. 


Q. When you were struck, were you knocked unconscious ? 


A. No, sir, I was not. 
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Q. You remained conscious? A. Yes, sir. | 
41 Q. When is your next recollection, after the moment of impact ? 


A. My next recollection was that I was holding onto something on the 
front of the vehicle -- what portion of the vehicle, I don't recall -- and 
my right leg was pinned under the right front wheel of the vehicle. 

Q. And generally, if you let this jury box here -- imagine a cover 
is over it, and instead of the jurors being in here, this is enclosed -- 
would you come down here, please, and show us just generally where you 
were, with reference to the loading dock, the end of the loading dock, 
and how you were standing when you felt this impact. A. This would be 
the approximate end of the loading dock. | 

THE COURT: The corner, you mean, of the dock? ! 

THE WITNESS: Yes, sir. | 

THE COURT: Like that? 

THE WITNESS: Yes, sir; that is correct. 

THE COURT: All right. 

THE WITNESS: With their fill line -- 

THE COURT: That is the door that is shown in the dock, right 
near the corner, in the side of the dock ? ; 

THE WITNESS: That is correct, yes, sir. Our hoses were connec- 
ted there, pumping into the Meadow Gold storage. And we were standing 
off more or less in this position. | 

42 BY MR. CONNOLLY: 

Q. And you were facing in that general direction? A. That is 
correct, facing in that general direction. | 

Q. Which is cater-cornered across the end of the loading dock ? 

A. That is correct, facing our unit. Our tank was parked parallel to 
the loading dock. | 

MR. CONNOLLY: Now I think, for your Honor's information and 
for the record -- and I think Mr. McInerney will agree -- that the 
loading dock runs east and west. ! 

THE COURT: The lengthway of it? 

MR. CONNOLLY: That is right. 
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THE COURT: Is east and west? 

MR. CONNOLLY: That is right. The end Mr. Wright has just 
indicated, and which is shown in the right foreground of that picture, 
is the east end. 

THE COURT: And this is the west over here. 

MR. CONNOLLY: That is right. And the building would be north, 
and the yard east and south. 

BY MR. CONNOLLY: 

Q. So that you would be standing looking southwest? A. That is 
correct. 

THE COURT: Do you have it in mind clearly now, because there 
may be references through the trial as to east, west, north and south? 


43 It would be a good idea to get it clearly in your mind, the directions. 


Do all of you have it clearly in mind? Thank you. 

All right. Go ahead. 

MR. CONNOLLY: So the platform runs east and west, and that 
end would be the west end, and this the east end, the building north and 
the yard south. 

MR. McINERNEY: Your Honor, might I suggest that perhaps if 
we put a sketch on the blackboard it will carry a little bit more impres- 
sion with the jury? 

THE COURT: We will undoubtedly get to that. I don't know if this 
is the time for it or not. 

MR. CONNOLLY: I will be happy to do it, Your Honor. 

* as * + 

44 BY MR. CONNOLLY: 

Q. Now, Mr. Wright, before we leave the Meadow Gold yard, 
tell us, if you will, how a truck could get out of the yard, out into the 
public street. A. They had to go in the yard, turn around, and come 
out in the direction that our unit was facing, at the time it was unloading. 

Q. Showing you Plaintiff's Exhibit No.3 -- and I will prop it there-- 
where this milk tanker up here is heading would be the direction out into 
the public street? Is that right? A. That is correct, yes, sir. 
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Q. So the vehicles would have to drive in a westerly direction, 
down what looks to be an alley, toward the street? A. That is correct, 
yes, sir. | 

Q. Now you say you did not lose consciousness, and you became 
aware of hanging onto some part of a vehicle? Is that right? A. That 
is right. | 

Q. Were you conscious of your leg? A. Yes, Iwas. _ 

Q. How were you conscious? Tell us of what you were conscious. 

45 A. Well, I was conscious of the fact that the leg was broken, be- 
cause of the bone sticking through the inside of the leg. : 

Q. Was the truck still on the leg when you became conscious of 
it? A. No, sir. The truck had been moved. | 

Q. Do you remember uttering any outcry? A. No, sir; I don't. 

Q. Tell us whether or not you were in pain. A. Yes, I was. I 
was in terrific pain. | 

* xk * * xe 

46 Q. Did you ever have any conversation with the driver of the 
truck? A. No, sir; I did not. : 

Q. Did you know who the driver was? A. No, sir. 

Q. Was he ever pointed out to you? A. No, sir. 

Q. Tell us whether or not you had any intimation or indication, 
by sound, seeing, or otherwise, that you were going to be hit; before 
you were hit. A. No, sir; Idid not. And, as I said, due to the noise 
of our motor on our pump, and the pumping equipment running at that 
time, it would have been almost impossible for to have heard any noise 
of any other vehicle, unless it had been extremely loud. 7 

Q. Do you know whether the motor of this truck was even started 
or not? A. No, sir; I do not. | 

Q. Tell us whether or not you heard any horn. A. No, sir; I did not. 

Q. And you were taken to Casualty Hospital? A. That is correct. 


* * x a : 


119 THE COURT: Let us recall Mr. Wright. I believe he was on the 
stand. We had him at the hospital. Go ahead. ! 
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MR. CONNOLLY: Before he takes the stand, if the Court please, 
we have our sketch here. 

THE COURT: Oh, fine. 

MR. CONNOLLY: And it might be a good idea to get his testimony 
on that. 

THE COURT: Very well. Would you like to make a little state- 
ment, each of you, concerning it? -- or one of you, concerning this 
sketch ? 

MR. CONNOLLY: Yes, sir. Mr. McInerney was my art critic, 
and he suggested certain things. 

Of course the top of the board is north, the bottom is south; east 
and west. This line here is designed to indicate the outline of the 


Meadow Gold plant. The feature here is the way the roof overhangs 


the street side. It is not material to this case. 

This is the building line. The building line is offset in this fashion, 

and the loading dock is in the offset portion of the building and is shown 
120 __—iby the shaded area marked "Dock." 

This would be the alley, so to speak, the driveway out to the pub- 
lic street. There is a building along the south side of the alley. This 
small dotted line is designed to show the boundary line of a public alley. 
In other words, the area between the dotted line and this building line 
does not belong to Meadow Gold; it belongs to the District of Columbia. 
The area outside the dotted line belongs, of course, to Meadow Gold. 

THE COURT: Designated "Yard." 

MR. CONNOLLY: That is correct, sir. 

This over here is designed to show the outline of the building. 
This slanted area marked "Shed," we put that in there because in one 
of the photographs you see only the shed portion. It is an overhang of 
the building. 

THE COURT: Do you want to add anything, Mr. McInerney, now? 

MR. McINERNEY: No, Your Honor. 


* * * 


HARRY WILLIAM WRIGHT, 
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the plaintiff, returned to the stand and was examined and testified 


further as follows: 


DIRECT EXAMINATION 
(RESUMED) 


BY MR. CONNOLLY: | 

Q. Mr. Wright, would you come down to the board, please, and 
show us where the O'Boyle tank truck was alongside the dock. : 

MR. McINERNEY: I might mention, Your Honor, that it isn't 
drawn to any scale at all. We didn't make any attempt to draw it to 
scale. : 

THE COURT: I assumed that that was so. 

THE WITNESS: The O'Boyle truck would have been parked right 
parallel with this dock, right along in here, extending back approximately 
four feet in this direction. | 

THE COURT: East of the end of the dock? | 

THE WITNESS: Yes, sir, the rear end of our complete unit, with 
the rest of it extending up forward here alongside of the dock. | 

BY MR. CONNOLLY: 

Q. In which direction would it have been facing, sir? A. tt would 
have been facing west. 

Q. All right, sir. Point out there approximately where you were 
when you were struck. A. I was standing somewhere in this vicinity 

122 back here. The exact location I couldn't -- ! 

MR. McINERNEY: I would suggest, Your Honor, there ought to 
be some designation on the plat by the witness. Otherwise the record 
would just -- ! 

THE COURT: I am going to come to that. | 

MR. CONNOLLY: I was going to ask him to draw it in. | 

x we * * 
BY MR. CONNOLLY: 

Q. Draw in the outline of the truck, if you will, sir. A. The out- 

line of our truck? | 


Q. Yes, sir. 
* 
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THE COURT: A rectangle, Mr. Wright. 


THE WITNESS: All right. This would be the tractor unit of our 
truck. There is a slight space in between our cab and the tank itself, 
which this would be the tank, which would extend, we will say, in this 
position, approximately three or four feet. I don't know the exact 
measurement. 

THE COURT: Just write in "tank" in the rectangle. That is the 

123 tank. All right; that is fine. 
BY MR. CONNOLLY: 

Q. Put a T in the other block, to show it stands for tractor. 
As: Be OTS" 2 

Q. A"Tr." That's fine. And now put an X where you recall 
standing when you were struck. A. As near as I can recall, the position 
I would have been standing in would have been something in this position 
right along in there. | 

THE COURT: Put a W alongside that X, a W standing for Wright. 

THE WITNESS: Yes, sir. 

THE COURT: All right. Go ahead. 

BY MR. CONNOLLY: 

Q. I think that is all the questions on this subject, thank you, Mr. 
Wright. (The witness returned to the stand.) Now, before the noon 
recess and after you had been taken in an ambulance to Casualty 


Hospital, you were taken to the emergency room, were you, sir? A. Yes, 


I was. 





Washington, D. C. ! 
Wednesday, October 8, 1958 
x * i 


CROSS EXAMINATION 
BY MR. MC INERNEY: | 


me * ME x : * 

181 Q. Do you recall, Mr. Wright, about the time that the arrange- 
ment was made to haul this corn syrup and sugar over to Baw Gold? 
A. Dol recall? | 

Q. Yes. What were the preliminaries leading up to it? : 

A. Well, the preliminaries were that we had been hauling corn syrup 
and sugar in separate loads. We had been transporting that for a period 

182 of time. We were not too certain that the product could be handled 
properly mixed together, for the reason that the weight of the corn syrup 
is much heavier than the weight of the sugar, and it was thought that it 
might go to the bottom of the tank and congeal and we not be able to un- 

load it through our unloading lines. ! 

Is that what you want to know? 3 

* * * * ! * 

Q. In the course of your business would this be what might be 
characterized as a comparatively revolutionary step, to mix these two 
substances in that tank. A. Yes, sir; I would say it is. : 

Q. Now, that being true, the different officers of the corporation 
were present and interested in it? Is that correct? A. That is correct, 

183 yes, sir. | 


* * * * ve 


Q. And at the time that you loaded, did you mix? A. We went 
to the sugar refinery and loaded the amount of sugar for the percentage, 


which was determined by the Meadow Gold Company, the amount of 
sugar and the amount of corn syrup, of each product. We went to the 
sugar refinery and loaded the sugar first, and then to the corn syrup 
refinery and loaded the corn syrup. 

Q. Now where is this mixing located in your equipment? A. Itis 
located on the back of the unit, in a pumping box. : 
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Q. As you loaded these different substances in Baltimore, did 
you have this motor running the whole time? A. No, sir. 


Q. When was the motor first started? A. The motor was first 
started when we attempted to make the mixture or mix the mixture at 
the Meadow Gold Company's plant. 

184 Q. Now at the time you were making this mixture, did you have 
any idea how long it would take you? A. No, sir, we did not. 

Q. Do you recall the time you got there, that is, to Meadow 
Gold? Iam asking you particularly now, Mr. Wright. A. I do not 
remember the exact time, no, sir. 

Q. Did the tank truck come over ahead of you, or did you come 
over ahead of the tank truck? A. The tank truck was there at the 
Meadow Gold Company when we arrived. 

Q. Prior to the time the tank truck arrived at Meadow Gold, 
had any instructions been given to the driver as to how he was to mix 
these two substances? A. No, sir. 

Q. It was necessary for him, then, to wait until someone arrived? 
A. That is correct. 

Q. And who was to instruct in the proper method of mixing ? 

A. Mr. Schiappea, Mr. Smith and myself. 

Q. It was the combined thinking of the three representatives of 
the two companies? A. Of the three representatives, yes, sir. 

Q. Now then, when you arrived, were you present when any in- 
structions were given to the driver as to mixing? A. Yes, sir; I was. 

185 * x x * * 

Q. And I will ask you this: Do you have any recollection of the 
approximate time that you got there? A. No, sir; actually I don't. 

I would say it was somewhere between one and two o'clock in the after- 
noon. It could have been after two. I don't recall the exact time, sir. 

Q. And who arrived with you? A. Mr. Schiappea and Mr. Smith 


of Meadow Gold. 
* 
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| 
186 Q. Might Iask you, if you will, Mr. Wright, how would you de- 
termine when this mixture was proper to unload into the Meadow Gold 


plant? A. That was determined by shutting off the pump, and Mr. 
| 


Smith and his man taking a sample, Now I don't know whether his man 
was a terminal manager, or chemist, or what position his man holds 
with the company. They took a sample and determined that the product 
was properly mixed. | 

Q. Now at any time, so far as you know, prior to the time that 
you were injured, had it ever been determined that the product was 
properly mixed? | 

At any time prior to the time you were injured, had it ever been 
determined that the product was properly mixed and able to pump into 
the Meadow Gold plant? A. Yes, sir. | 

Q. How long prior to the time that you were hurt was ae 

A. I would say approximately a half an hour. Thirty minutes, I would 

say. : 

* * x * * 

187 Q. If the mixture had been completed, and there was nothing re- 
maining except to put it into the tank of Meadow Gold, would there have 
been any necessity for you to remain there? A. Yes, sir. : 

Q. And what would be your function under those circumstances? 
A. Because I was very anxious and it was my responsibility to see that 
the tank was properly unloaded and put into the customer's storage tank. 

188 Q. And how long would it take to unload that tank? A. I would 
say from 30 to 45 minutes, sir. | 

Q. Now where was the driver of the tank just immediately prior 
to the time that you were hurt? A. He was up on the side of the tank. 

Q. When you say "the side of the tank," does it have runways? 
A. It has walkways built on the side, with a ladder going up to the 
walkway. 

Q. Was he on one of those walkways? A. Yes, sir. 

Q. He wasn't up near the top of the tank, was he? A. The exact 
position of the tank I could not say, sir. 
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Q. There is a big opening there, is there? A. By the dome? 


Q. Yes, sir. A. Yes, sir; he was. He was in the vicinity of 
the dome. 

* ok * * cad 

189 Q. Was the operator of the tank truck looking to you for any in- 
structions or directions immediately prior to the time of this accident? 
A. No, sir,. 

Q. Do you have any recollection of the driver of the truck looking 
over at you and designating in some manner what the condition of the 
mixture was in the tank? A. Not the condition of the mixture. He 
designated to me the amount of mixture that was approximately left in 
the tank, after looking down in the dome. . 

Q. Then there was some signal or some action on his part which 
indicated to you that there was some mixture left in the tank? A. That 
is correct, sir. 

Q. Now where were you at that time? A. I was standing at the 
position as indicated on the drawing. 

Q. Were you looking towards him? A. I was facing the truck, 
yes, sir. 

Q. And what was the nature of the sign that he gave you as to how 
much mixture was left in the tank? A. He just held his hands that way, 

190 to show me that there was approximately that much product left 
in the tank. 

Q. At that time were you standing up or were you squatting 
down? A. I was standing up, sir. 

Q. Thatis, erect? A. Yes, sir. 

Q. Do you recall whether you were smoking a cigarette at the 
time? A. No, sir, I don't. 

Q. Now who was around you, if anyone, at the time that he gave 
you the signal as to how much was left in the tank? A. Mr. Schiappea. 

Q. And where was he? Keeping in mind where you located your- 
self, where was Mr. Schiappea? A. He was standing right beside of 
me at that time. | 





27 | 
Q. You were, I assume, facing the dome of the tank, were you 
not? A. I was facing the tank, looking at the tank, yes, sir. 
Q. That would be the only way in which the driver could signal 
to you how much was left in the tank. A. That is correct, yes. 
Q. Now to your left, or to your right, where was Mr. Schiappea 
standing? A. Mr. Schiappea, as Ican remember correctly, was 
191 Standing to my left, almost directly in front of me, because we 
were just discussing as to how long we had been pumping and the amount 
of product that was left in the tank. 
Q. Mr. Smith of Meadow Gold wasn't there, was nei at that time? 
A. No, sir. | 


Q. Now prior to this time that you have mentioned when Mr. 


Schiappea was with you, had you and Mr. Schiappea and Mr. Smith of 
Meadow Gold been discussing any matter pertaining to this operation? 
A. Oh yes, we had, and in general conversation. Just in general con- 
versation we had been there conversing and standing together. 

Q. Where were you standing when the three of you were carrying 
on this conversation? A. In approximately the same position as marked 
on our illustration there. We were all back away from our unit. Be- 
cause of the noise of the pump and the motor on our truck running, we 
could not distinguish what each other was saying, and we had walked 
back from our unit in approximately that position. | 

Q. How long altogether had you been around there during this 
operation? A. Well I had been around there from the time we arrived, 
which I don't remember the exact time. I would say approximately two 

192 hours. ,; 

Q. And during that two hours did you ever see this trash truck 
parked at the dock? A. Ido not recall seeing the trash truck parked 
at the dock, no, sir. : 

Q. Do you remember seeing any other vehicles around there? 
A. I remember seeing some other vehicles within the yard, but Ido 
not recall what position they were in or where they were. : 
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Q. When you were walking towards this position, where the 
three of you were going to stand, you would be facing in the direction 
of a trash truck that was parked at the dock, would you not? A. Prob- 
ably, if the trash truck was there. I don't know that the trash truck 
was there, sir. 

Q. You don't deny that the trash truck was there, do you? 
A. No, sir. 

Q. You just didn't see it. A. Thatis correct. I did not pay 
any attention to it. | 

Q. And during the two hours that you were there, you never saw 
the trash truck? Is that correct? A. I would say that it didn't register 
in my mind, if I did. 

193 Q. Keeping in mind the right rear end of that tank truck, at the 
angle that you have it there, about how many feet were you away from 
the right back end of the tank? A. This would have to be an approxi- 
mation. I would have to guess at this, because I did not take any 
measurements whatsoever. 

Q. Iappreciate that. A. I would say from 15 to 25 feet. It 


could vary anywhere in between. 

Q. Could it be anywhere from 10 to 12 feet? A. It could have 
been, sir. I would say ordinarily we would be back further than that, 
though, to eliminate the noise of the pump and the motor running. 

cs os x * ok 

195 Q. Then as to the matter of distance, based upon what was said 
in the deposition would it be proper to assume what was in the deposition 


to be correct? A. AsIsaid before, sir, I did not make any measure- 
196 ments. I was guessing both times, and I am still guessing as to the 

distance. Either one of the distances could be used and in my mind 
could be relatively correct. 

Q. Did you ever at any time see the vehicle that struck you, 
prior to the time it struck you? A. Prior to the time it struck me? 

Q. Yes. A. No, sir, I cannot recall seeing the vehicle. It 
doesn't register that I had seen the vehicle before. 
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Q. Assuming you were struck by the trash truck, which we will 
concede, did you ever hear the motor of the trash truck start? A. No, sir. 

xe * * * ! * 

REDIRECT EXAMINATION : 
BY MR. CONNOLLY: 

Q. Mr. Wright, can you tell us something about the level of the 
ground from the end of this truck in an easterly direction? Do you re- 
call its being flat, sloping; and if so, if sloping, in which direction, 
east or west? A. If I remember correctly, sir, it is a slight slope to 
the east, away from the dock. 

* * 

198 FRANK SCHIAPPA, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. CONNOLLY: 


* * a * 


| 


| 

What is your full name, please? A. Frank Schiappa. 

Q. How do you spell your last name? A. S-c-h-i-a-p-p-a. 
And, Mr. Schiappa, where do you live? A. 923 Cox Avenue, 


In April, 1955 were you employed by O' Boyle Tank Lines? 
I was. | 


In what capacity? A. Terminal manager. 
Specifically on April the 28th -- incidentally, are 0 still 
employed by O'Boyle Tank Lines? A. I am not. 

Q. Specifically on April 28,1955 were you present P the Meadow 
Gold plant at 1337 D Street, Southeast, when an accident betel Harry 
Wright? A. Yes, I was. 

Q. What caused you to be at the Meadow Gold plant on this partic- 
ular day? A. What caused me? We were observing an odd-type unload- 
ing. It was something new and we were down there and working it out 
or trying to work out a new type of unloading, a delivery problem. 

200  Q. What was your job with O'Boyle at that time? A. Terminal 


manager. 
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Q. For what terminal? A. Washington terminal. 

* ae 3 2S * 

Q. At approximately what time did an accident befall Harry 
Wright? A. As'a rough guess, I would say about three o'clock in the 
afternoon, somewhere in the early afternoon. I don't know the exact time. 

Q. What had taken place before the accident, that is, with refer- 
ence to the unloading of the O' Boyle truck and the delivery of the load? 
A. When we arrived at the plant, our trailer was sitting there -- 

201. O'Boyle's trailer was sitting there -- and we were in the process 
of trying to intermix a sugar and syrup deal. And we had the driver 
hook up hoses and start a pumping procedure, where we were trying 
to get a mix. 

Do you want me to go beyond that? 

Q. Yes. A. After we had got the stuff started mixing, we ac- 
companied Mr. Smith through his plant. We were walking through and 
carrying on a general conversation. We were looking over his plant 
facilities. 

Shortly thereafter I think we walked outside and were standing 
near the truck and observing what was going on. It got a little noisy 
at that point and we walked away from it somewhat. We walked toward 
this truck that was parked at a loading dock. 

Q. All right, sir. Now Iam going to show you four photographs 
which have been admitted into evidence as Plaintiff's numbers 1, 2, 3 
and 4, and I will|ask you if you can recall these being scenes showing 
the rear of the Meadow Gold plant, the yard, the loading dock, as you 
recall it. A. Yes, that was somewhat like the -- that is the scene of 
the accident. The only exception is our truck was parked there. 

Q. Ali right, sir. Now we have a sketch over here on the black- 
board. Can you see this all right? A. Yes, I can. 

202 Q. * aE * 

Now can you come down here and point out to us where your 

O*Boyle tanker was, as you recall it? A. It was parked parallel to this 


dock, with the rear end not very far beyond the end of the dock. 
3E * * me cd 
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THE WITNESS: The tractor trailer was parked parallel to the 
dock, approximately 10 feet away from it, with the rear end of the 
trailer just shortly beyond the end of the dock. | 
BY MR. CONNOLLY: 
Q. Is that a fairly accurate representation, if this is the tractor 
part and this is the tank part? A. Considering that it is not to scale. 
Q. Considering that it is not to scale. | 
Now, sir, on this occasion -- you can just stay there for a minute, 
if you will, please -- did you observe a panel truck in the vicinity of this 
203 loading dock? A. Yes, Idid. There was a panel truck backed 
against this loading dock and parked when we arrived there. : 
* * * * * 
Q. Now would you take a piece of black crayon there and draw 
in for us, please, on that sketch where you recall that truck being 
located. A. Right about in here, I would say, with the back end of the 
truck against the dock. | 
Q. All right, sir. Now, to get you away from the board, you say 
when the noise of the pump motor got a little loud, you walked away from 
the back of your truck. Where did you go? A. We walked toward the 
front end of this truck that was parked, and we were standing in this 
vicinity of the truck, between the front bumper and the front part of the 


box. 


Q. You have made a little circle right adjacent to the X that is 
already there. Is that correct? A. That is right. ! 
Q. All right, sir. You may resume the stand. 
204. THE COURT: Would you mind putting a letter or something in the 
rectangle you drew -- or counsel can do it. ! 
MR. CONNOLLY: Yes, sir. 


| 


THE COURT: Put it, for "panel truck," PT. 
MR. CONNOLLY: I will put it "trash truck," TT. 
THE COURT: All right. 
BY MR. CONNOLLY: 
Q. Mr. Schiappa, would you tell us whether or not during the 
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time that you were in the yard you observed that truck move at all prior 
to the accident? A. It did not. 

Q. Had it been standing there during the entire time that this 
unloading operation was going on? A. It had. 

Q. Now would you examine the photographs that are in front of 
you, those exhibits I have previously related -- Plaintiff's 1, 2,3 and 4-- 
and tell us whether a truck, backed up against the loading dock shown 
in those photographs, is the truck you saw out there on the day of Mr. 
Wright's accident. A. Whether this truck is the truck? 

Q. Yes, sir. A. I honestly couldn't swear it is the same truck. 

Q. Does it look like it? A. It was a similar type truck. 

205 Q. Now, sir, tell us whether or not the position of the truck 
shown in those photographs is the same as the truck that you observed 
on April 28, 1955. A. I would say that the truck was backed in to the 
dock in the same position, only it was over about 8 or 10 feet further 
from the end of the dock. This seems to be backed right at the end of 
the dock. 

THE COURT: You mean 8 or 10 feet north? 

THE WITNESS: Toward the building. 

THE COURT: Toward the N on the sketch, north? Is that what 
you mean? The top of the board is north. 

THE WITNESS: All right. 

BY MR. CONNOLLY: 

Q. To be accurate, the truck shown in those photographs is 
parked with its right side even with the righthand edge of the dock, so 
that, if I were to draw it here, it would be drawn here. Is that right? 
A. That is right. 


Q. Now you say as you recall the truck on the particular day of 
the accident, the truck was further north so that its right side was 8 to 
10 feet in -- A. Approximately 8 to 10 feet in. 

Q. --in from the edge of the dock. 

Q. During the time you were there, had you seen any effort made 
to load the truck, that trash truck? A. I didn't notice any. 
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Q. Now just prior to the accident you say that you had walked 


away from the end of your truck and had gone over to the point where 
you marked on the board. Now who was in company with you when you 
walked over and took that position? A. Mr. Wright and Mr. Smith. 
Q. Thatis Mr. Doc Smith? A. Mr. Doc Smith. | 
Q. Was there another Smith on the scene this particular day? 
A. Another Smith? I don't remember. ! 
Q. How about the driver of the O'Boyle tanker? A. Oh, our 
driver, that's right, Charley Smith. Iam sorry. 
Q. But this Mr. Smith was the one that was over there with you ? 
A. That is correct. 
Q. Approximately how far had you gone from the right rear end 
of your tanker to take this position? Now remember this isn't to scale. 
But what I am trying to find out is approximately, if you can recall, 
giving us your best impression, how far from the right rear corner of 
the tanker had you gone off in a northeasterly direction. A. Approxi- 
mately 20 feet. 
Q. And why had you gone there? A. There was a pumping opera- 
207 tion going on, with a pump in the back end of the O’Boyle company’ s 
trailer which was somewhat noisy, and we left that area to get over 
where we could hear each other speak. | 
Q. How long did you stand there conversing, ev 
A. Oh, maybe five to 10 minutes. 
Q. Did there come a time when Mr. Doc Smith had to leave? 
A. Yes, there was. 3 
Q. Did he say where he was going? A. He said something about 
he was wanted on the telephone or had to make a telephone caii, or some- 
thing of that order. | 
Q. How long after he left did the accident take place? A | I would 
Say, again, probably 10 to 15 minutes. 
Q. And during that 10 to 15 minutes, between the time he lett 
and the time the accident took place, tell us where you and Harry Wright 
were. A. We were standing in the right corner, the right front, of the 
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truck that was parked against that dock, probably two or three feet 
away from it, standing there talking. 

Q. You were standing there? A. That is correct. 

208 Q. Erect? A. Correct. We were standing erect. 

Q. Did you see any driver or any person get in or attempt to get 
in that truck? A. No, I did not. 

Q. Did you hear any activity going on at the back of the truck, 
Such as trash being loaded? A. No, sir. 

Q. Any doors being slammed? A. No, sir. 

Q. Did you hear any motor start? A. No, I did not. 

Q. Did you hear any horn? A. No, I did not. 

Q. Now, were you standing with Harry Wright at the time he was 
struck? A. No, I was not. 

Q. How long had you been away from Harry Wright? A. Just 
about long enough to walk maybe half or three-quarters of the distance 
from that truck back over to the O'Boyle truck. 

Q. Why were you going back over to the O'Boyle tanker? A. I 
was walking over to see how the unloading procedure was going. I thought 
it was about empty. 

Q. Where was Charles "Pete" Smith at the time? A. He was 
209 standing on the catwalk on the side of our truck. 

Q. When the accident happened, then, you were walking toward 
the O’Boyle tanker? A. That is correct. 

Q. What attracted your attention to the fact that there was an 
accident? A. I heard a scream. 

Q. What did you do? A. I turned around. 

Q. What did you see? A. I saw Mr. Wright on the ground, with 
the truck coming over him. 

Q. What portion of the truck did you see coming over him ? 

A. The right front wheel. 

Q. Can you extend, if you will, by a dotted line the position of 
the truck at that time? A. On the board? 

Q. On the board, sir. A. WhenI first saw him, Mr. Wright was 
on the ground approximately 10 feet away from where I had left him. 
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Q. All right. You have drawn a circle there, sir. A. And the 
truck had made a somewhat -- | 
cs xt * a * 

210 THE WITNESS: The truck had pulled away from the dock and 
started to turn to his right, and it was approximately 10 feet away from 
the end of the dock. 

BY MR. CONNOLLY: 

Q. The back of the truck? A. The back end. | 

Q. Which direction was the wheel turned? A. It was turned to 
the right. 

Q. That would be out? A. Turning out. 

Q. When you saw the truck, was it in motion? A. No; the truck 
had stopped, had come to a stop. 

Q. Did you see any driver in the truck? A. At the time I did 
not see anyone but Mr. Wright on the ground. | 

Q. Did you hear the motor of the truck? A. No, I did at. 

Q. Did you know then or do you know today whether the motor of 
that truck was ever turned on? A. No, I do not. ! 

Q. Thank you. You may resume the stand. | 

Do you have any recollection about the levelness of the terrain, 
the ground, to the east of the loading dock? Is it level? Does it go up 
or down? A. It is close to level, or slight downgrade. 

211 Q. In which direction? A. To the right and away oe the dock. 

Q. To the east? Southeast? A. East, southeast. : 


Q. You say you heard a scream and you turned and you saw Harry 
Wright on the ground, and the front wheel of the truck where? A. The 
front wheel of the truck was on his right leg, just above the ankle. 

Q. And you don't know whether it was stopped or not, you say? 

A. The truck was stopped. | 
Q. And the truck was on his leg? A. That is correct. | 
Q. And what did youdo? A. Well, I think I tried to push it off. 


I remember bearing against it. I thought the truck ran away, to tell you 
the truth. 
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Q. Ran away from the dock? Was the truck backed off his leg? 
A. Yes, it was backed off, either through pushing, or the motor. I 
don't remember which. ButI know we got it off his leg. 

Q. Can you tell us how the leg was under the wheel of the truck? 

212 Use some illustration to describe it. A. Well, his left leg was in 
this fashion, and his right leg was over the top of his shoe, approxi- 
mately maybe 10 inches up his calf. And the wheel was on this portion 
of his foot over the top of his shoe,, and started up his ankle. 

THE COURT: DoI understand you to mean that the wheel was on 
the outer side of his right leg? Is that what you are trying to tell us? 

THE WITNESS: That is correct. 

BY MR, CONNOLLY: 

= = xt ok * 

213 Q. Was any person there identified to you as the driver? A. No, 
there wasn't. 

Q. Did you have any conversation with anyone who purported to 
be the driver of the truck? A. Not with the driver of the truck, no. 

Q. Was there marking or lettering on this truck? A. There was 
none that I noticed. 

Q. Did you address a question theretoMr. Smith just before you 
left the premises? A. Yes, I did. 

Q. And what was the nature of the question you addressed to 
him? A. Iasked Mr. Smith to find out whose truck and who the driver 
was; that I was accompanying Mr. Wright in the ambulance to the hospital. 

Q. And what was Mr. Doc Smith's reply? A. He said not to 
worry; it was the company's truck and he knew who the driver was. 

ar cad aK ca x 

214 CROSS EXAMINATION 

BY MR. McINERNEY: 

Q. Where are you presently employed, Mr. Schiappa? A. Right 
now Iam unemployed. 

Q. When was it that you left the O'Boyle people? A. September 
the 16th of this year. 
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Q. 1958? A. 1958. | 
Q. Now there are one or two questions I would like to ask you, if 


you will, in order to attempt to coordinate your testimony with the dia- 
gram. I think you testified that you and Mr. Wright were standing about 
two or three feet to the right front of what we call the trash truck. 

A. To the right side of it, to the front, somewhere near the front. 

Q. Excuse me just a minute. I guess I had better use te photo- 
graphs that are in as exhibits. 

I will show you, Mr. Schiappa, what has been identified : as Plain- 
tiffs Exhibit No. 1, which is a photograph; and I wonder if you would just 

215 _—ihold it up so the jury can see it. ! 

THE COURT: I will hold it for you. There you are. 

BY MR. McINERNEY: 

Q. The truck as it appears inthe photograph, according to your 
testimony, and I think it is conceded, was not parked at the same place, 
that is, parallel to the dock. It was further up, or north. A. It was 
further up. | 

Q. Now in connection with the truck itself, could you designate 
on the photograph where you and Mr. Wright were standing physically, 
using the photograph as your guide? A. We were standing approxi- 
mately on the right side somewhere along between the body here and the 
front. We were on the side of the truck. 

Q. Using the door of the truck as a guide, would you be near the 
right door, or further to the front? A. We were in that vicinity. I 
don't know exactly where. | 

THE COURT: You mean the vicinity of the door? The right door? 

THE WITNESS: We were in the vicinity of the door and the fender, 
somewhere right about the front of the front door, approximately in 
that vicinity. 

216 BY MR. McINERNEY: | 

Q. Do you recall or would you be able to testify that that is what 
is known as a cab-over-engine job? A. That is what is known as a cab- 
over-engine. | 





38 

Q. In terms of feet, when you mention two or three feet, you 
mean the two of you were standing about two or three feet from where 
you have designated on that photograph? Is that correct? A. To the 
side of it, yes. 

Q. To the side of it. 

Was Mr. Wright, do you recall, to your left or to your right? 

A. I wouldn't know. I don't recall. 

Q. Now you have placed yourself, as I understand it, approxi- 
mately 20 feet from the right rear end of the tank. A. That is correct. 

Q. Now when you started to walk towards the tank truck, did Mr. 
Wright remain standing where you had left him? A. He was standing 
when ! left him. 

Q. And how far had you traveled before you became aware that he 
had been struck by the truck? Let me see if I make it clear. You have 
a distance of 20 feet you were away from the truck, and as I recall your 
testimony you were walking towards the tank truck. A. That is correct. 

217 Q. Then how far had you walked toward the tank truck when you 
became aware that Mr. Wright had been hit? A. About three-quarters 
of the distance. 

Q. Would you say possibly about 15 feet? A. Approximately 15 
feet. 

Q. Now when you turned around and you saw that Mr. Wright had 
been struck by the truck, how far was he, if at all, from the position 
where you had left him? A. About eight or 10 feet, I would say. 

Q. In which direction? A. To the front and the right of the 
truck. The truck was turning right. 

THE COURT: Use the directions of the compass, if you can, Mr. 
Schiappa. The top is north and the right side is east. 

THE WITNESS: Going southeast. 

BY MR. McINERNEY: 

Q. (At board:) You have placed the trash truck in this position, 
as it originally was located. A. When it was parked. 

Q. When it was parked. And you have designated on here by an 
X the spot where you were standing and Mr. Wright was standing. Is 
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that correct? A. Yes. 

Q. Now then, when you walked towards the tank truck, do you 

218 know whether or not Mr. Wright walked in any other direction? 

A. No, I do not. : 

Q. You have I think in your testimony, at the time of impact, 
this trash truck about 10 feet away from the platform. A. That is correct. 

Q. And it was the right -- | 

MR. CONNOLLY: I don't think that is a correct iesHOE. 

THE COURT: Well of course this is cross-examination. ! 

MR. CONNOLLY: Yes; but Iam sure Mr. McInerney didn't mean 
10 feet away from the platform. He concedes it was up against = plat- 
form. 

THE COURT: He may have misspoke himself. But he bas 
allowed a lot of latitude in the question. 

MR. McINERNEY: I want to get that part straight, if Your Honor 
please. | 

THE COURT: All right. Go ahead. | 

MR. McINERNEY: But I will ask the witness that. | 

BY MR. McINERNEY: i 
Q. Didn't you testify in your direct examination -- and this is 


merely to clarify it, Mr. Schiappa -- didn't you testify in your direct 
examination that at the time that Mr. Wright was hit, the rear end of 
the trash truck was about 10 feet away from the dock? A. I didn't 

219 testify at the time he was hit. I testified at the time I saw him he 
was under the truck and the truck was parked about 10 feet away from 


the dock. I didn't see him get hit. 

Q. No. When you saw him, the right front wheel of the truck was 
on his right leg. A. That is correct. 

Q. And at that time the truck was not in movement. A. The truck 
was standing still at that time. 

Q. Atthat time, then, it was your testimony, that the trash truck 
was 10 feet away from the dock. A. Approximately 10 feet away from 
the dock. ; 
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Q. That is your testimony, yes. 

I want to repeat this question, if you will, again, please, sir: 
When you were standing with Mr. Wright, you were standing near the 
right door of the trash truck? A. We were standing in the vicinity of 
the right, between the door and the fender, somewhere in that vicinity. 

Q. And you walked approximately three-quarters of the distance, 
and then you turned around, and that is when you saw Mr. Wright under 
the right wheel of the truck. A. That is correct. 

ok 2K * oe 

220 REDIRECT EXAMINATION 
BY MR. CONNOLLY: 
ae 2 ae * 3K 
221 Q. Now the surface of the ground, what is the surface of the 
ground in this yard? Do you recall? A. I don't honestly remember. 
I think it was of a dirt or cinder base. 

Q. Do you have any recollection as to whether or not that was 
disturbed, from the place where Harry Wright was standing, as you 
remember him standing before he was hit, and the place where he came 
to rest? A. I didn't notice. 

mE ME x 

CHARLES MILLARD SMITH, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. CONNOLLY: 


* * a * * 
a eee 


Will you state your full name, please. A. Charles Millard Smith. 
222 Q. Where'do you live? A. 1601 South Charles Street, Baltimore 
30, Maryland. 
And your friends call you Pete Smith? A. That is right. 
Where are you employed, sir? A. O'Boyle Tank Lines. 


How long have you been employed? A. Six years. 
What is your job? A. Driving. 
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Q. On April 28, 1955 were you the driver of an O'Boyle tanker 
which delivered a load of liquid sugar and corn syrup to the Meadow 
Gold ice cream plant at 1337 D Street, Southeast? A. Yes, sir: I was. 
Q. On that occasion were you present when Harry 7 sus- 


tained an accident? A. Yes, sir. 

Q. Now, Mr. Smith, how long had you been at the Meadow Gold 
plant before the accident? A. I would say two hours. ! 

Q. Do you remember what time the accident occurred, approxi- 
mately? A. Between three and four. | 

223 Q. Now when you got to the plant, was Mr. Wright there or did 
he come later? A. I believe he was there just about the same time I 
was. He might have been inside the plant when I was there. ! 

Q. Was anybody else from O'Boyle at the Meadow Gold plant this 
particular day? A. Mr. Schiappa. 

Q. That is the gentleman who just testified? A. Yes, sir. 

Q. Now just prior to the accident, Mr. Smith, did you see Mr. 
Wright in the vicinity of the Meadow Gold loading dock? A. Yes, sir -- 
Mr. Wright and Mr. Schiappa, both. | 

 d 3K aK 

BY MR. CONNOLLY: i 

Q. We have a sketch here on the board, Mr. Smith. It is de- 
signed to show -- and it is not drawn to scale -- but it is designed to 
show the area where these occurrences took place. This is the building 
line of the Meadow Gold building. This is the loading dock. This follows 
the building line here. This is the yard out here. Here is another 
building with a shed overhang on it; and another building here. This is 

224 ~+=sthe entrance and exit out of the yard out to the public street. 

The top of the board is north, the bottom is south; east, west. 

And you have four photographs here in front of you that have been 
introduced into evidence. Looking at these photographs, do you recall 
that this shows the general area where these events took place, without 
regard to what vehicles are shown in these photographs for the moment? 
But does this generally show the area where this thing took plage? 

A. Yes, it does. 
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Q. All right, sir. 

Would you go down to the board and show us where the O'Boyle 
tanker was parked. A. I would say right here, where it is. 

Q. Right where it is already drawn? A. Yes, sir. 

Q. That would be parallel and along the south edge of the dock? 
Is that right? A. Yes. But the end would be right about here from the 
end of the dock. 

Q. You say the end of the tanker would be about even with the end 
of the dock? A. That is right. 

Q. How far out from the dock were you? A. I would say about 

225 two or three feet. 


* a ac aK * 


Q. Do you recall the panel truck that is shown in these photo- 


graphs here? -- showing you Plaintiff's No. 3. A. Yes, sir; I do. 

Q. Do you recall seeing a truck like that at the dock on April 28, 
1955? A. Yes, sir; I do. 

Q. Now can you show us, please, again on the board, approxi- 


mately where that truck was with reference to the dock? A. It was 
right here where you have it drawn, sir. 

Q. The back end was up against the dock? A. Yes, sir; it was. 

Q. How about the right side of the truck? Was the right side of 
the truck even with the south side of the dock, or was it in from the 
south side of the dock? A. It was in, I would say, about a foot, or 
maybe two feet. 

Q. You say the right side of the truck was in a foot, or maybe 
two feet? Is that right? A. Yes, sir. 

226 Q. All right. You may resume the stand. 

Now did you stay with the O' Boyle tanker from the time you first 
brought it into the Meadow Gold plant until the accident? A. Yes, sir; 
I was. 

Q. And that was how long a period of time? A. I would say 
between I guess about three hours. I couldn't say for sure. 

Q. You had a pump on this tanker? A. That is right. 
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Q. And what were youusing the pump for? A. To pump the sugar 
off into Meadow Gold's plant. 
Q. And were you using the pump also to agitate or mix the load? 
A. That is right. 
Q. How long, how much of those three hours, was that pump in 
operation? A. About two hours. : 
THE COURT: Three? I thought he said he was there about two 
hours in all. | 
THE WITNESS: I was there between two and three hours. But 
the pump was in operation about two hours. | 
THE COURT: I see. All right. 
BY MR. CONNOLLY: 
Q. Now was that pump quiet, or was it iapiey: or what about it? 
227 A. The pump is very noisy. 
Q. And that was in operation for two hours? A. That is 5 right. 
Q. And you stayed with the tanker during all that period of time? 
A. That is right. | 


Q. While you were in the yard with the tanker did you see any 
activity going on with respect to that trash truck? A. Would you repeat 


that again? 

Q. Isay, during the time that you were in the yard with the 
O'Boyle tanker, for some two to three hours, did you see any activity 
with respect to the trash truck, or going on on or in the trash truck ? 
A. No, I didn't. | 

Q. Did you see anybody load the truck? .A. No. | 

Q. Did you see the truck move about the yard? A. No. The 
truck was at a standstill from the time I got there until the accident 
happened. 

Q. Now just prior to the accident, did you recall seeing Mr. 
Wright? A. Yes, I did. | 
Q. Was he with anybody? A. He was with Mr. Schiape and 
Mr. Doc Smith. 
228 Q. Where were they? Where were they standing? A. Au three 
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of them were standing right behind the O'Boyle truck. They were talking. 
I don't know how long. And then a few minutes later I know Mr. Doc 
Smith was called to the telephone. 

And I walked over to Mr. Schiappa, and Mr. Wright was standing 
there talking to him. I said to Mr. Schiappa, ‘My tank should just about 
be unloaded. " 

Then I wanted to get up on top of my tank to look in and see how 
much I had; and Mr. Schiappa walked over to the back of the truck, and 
left Mr. Wright standing right there in front of the dump truck here. 

And the next thing I remember, I was looking down in the tank and 
I heard an outcry from Mr. Wright. And I seen the truck was up on top 
of his leg. And Mr. Schiappa was trying: to push the truck. And that 
is when I jumped down and was helping Mr. Schiappa and was up against 
the truck trying to push it back off his leg. 

Q. Ali right, sir. 

Now would you again come down to the board here and show on 
this sketch where it was that you recall Mr. Schiappa and Mr. Wright 
standing when you last saw them. A. Well, we was all three standing 
here. And when I walked away -- 

THE COURT: Just a moment. When you say “here,” put your 

229 pointer down where they were, where you recall seeing them; and 
then we will describe it. 

THE WITNESS: This here is the front of the truck. That is where 
they were, right about there. 

THE COURT: In front of the trash truck? 

THE WITNESS: Not in front of it. At the right front fender. 

a ee. * aK mK 

MR. CONNOLLY: I think the best thing to use is the photograph, 
Your Honor. 

THE WITNESS: Let's say this is the right front fender of the truck. 

THE COURT: All right. Go ahead. 

230 THE WITNESS: Mr. Wright, Mr. Schiappa and I were standing 
right here. That is when I walked away in order to look in my tank, and 
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got up on top of it. Mr. Schiappa walked over to the back of the tank. 
And I know that when I left, Mr. Wright was still standing here, about 
two feet from the truck, from the right front wheel. 

THE COURT: And that is the last you saw of him? ! 

THE WITNESS: That is the last I saw of Mr. Wright. | 

THE COURT: All right. 

BY MR. CONNOLLY: | 

Q. How long after that was it before you heard the outery? 

A. About five minutes, maybe a little longer. I don't know. : It wasn't 
too long after, because I know I was just about unloaded. 

Q. All right, sir. Now come back here to the stand, please. 

I will show you Plaintiff's Exhibit 3 and ask you if aa will point 
out on there, bearing in mind -- 

THE COURT: Let me hold it, because when you get close to the 
witness, they invariably drop their voice. | 

BY MR. CONNOLLY: ! 

Q. Show us there, having regard to the position of the truck and 
the different parts ofthe truck, where with reference to the truck you 
last saw Mr. Wright standing. A. Right back here where this x is. 

231 Maybe a little bit closer. Right about here. | 

Q. That would be off to the right? A. About two foot. 

Q. Yes. If that truck is facing east, then he would be off south- 
east from the truck itself, the front of the truck itself? A. That is right. 


Q. Now you say you heard an outcry and you turned and you saw 
the truck on Mr. Wright's leg. A. That is right. | 

Q. In which direction was the truck facing at that time? A. He 
was about two, three feet from the dock. The right front wheel was up 
on his leg. : 


Q. Now, how was the truck facing? Was it facing directly east, 
or was it facing toward the south, or was it turned in any direction? 
A. The truck was turned like he was going to make a hard right turn, 
to go back, to go out west, out to the street. 

Q. Did you see the position the wheels were in? A. Due to the 
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excitement, no, I don't believe Idid. I know the truck itself was turn- 
ing right, but I don't know whether the wheels were all the way turned 
or not. 

232 Q. And when you saw Mr. Wright -- was it the right front wheel? 
A. The right front wheel. 

Q. Was onhis leg. A. That is right. 

Q. And you saw Mr. Schiappa trying to push the truck off his leg. 
A. Me and Mr. Schiappa were both trying to push it off. He was there 
first trying to push it off. 

Q. And you jumped down and ran over? A. That is right. 

Q. When you got there was the motor of the truck in operation? 
A. I don't know. 

Q. Was there any driver in the truck? A. I don't know that, either. 

Q. Did you hear this truck start up? A. No, I didn't. 

Q. Did you hear any horn sound? A. No, I didn't. 

Q. Did you hear any doors in the truck slamming closed? A. No. 

Q. Did you see anyone who looked to be the driver of this truck? 
A. Not at that time, no. 

233 Q. Later did you? A. I heard somebody in the crowd say -- he 
didn't say his name -- but I seen the man standing right beside me, who 
said he was driving the truck. And I didn't even know anybody was 
driving it until then. I thought the truck drifted away from the dock.. 

Q. Did this person who claimed to be the driver of the truck say 
anything as to how the accident happened? A. Not as far as I know. 
ae ac ak 3k * 
234 CROSS EXAMINATION 
BY MR. McINERNEY: 


cg sd x * * 


235 Q. What was the mechanics of how you would mix this mixture 
through that motor? A. Well the pump on the back, we took a hose 
and run it from the back of the pump to the top of the tank, and let it 
run for about an hour, so that it was coming out and going right back 


into the tank again. And it was agitated for about an hour. 
* 3K * * 
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Q. Did you remain constantly on the truck for that purpose? 
A. Yes, sir; I did. | 
Q. Now during that time did Mr. Wright and Mr. Schiappa and 
Mr. Doc Smith leave the truck and go anywhere? A. During the whole 
time, they might have walked away from the truck. You couldn't very 
well talk around the truck. They walked away and would come back. 
Mr. Schiappa was standing there for quite a long while. Mr. Wright 
236 and Mr. Doc Smith did walk away one time and come back. 
Q. But it was just a matter of waiting? A. That is right. 
Q. Until the mixture was correct. 3 
x 7 aK ye | xe 
237  Q. Then how much of this liquid or mixture did you have left in 
the tank, if you remember, about the time that this accident happened ? 
A. It was just about unloaded. I would say 50 or maybe a hundred 
gallons. ! 
Q. Now when you would get down to say 50 ora hundred gallons, 
that would be apparently pretty much empty in the tank, wouldn't it? 
A. That is right. 

Q. Now then, after that 50 to a hundred gallons was let out of the 
tank, then I presume the motor would be turned off. Is that correct? 
A. After it was unloaded, yes, sir. 

Q. Did you have any automatic gauge on the tank which would 
enable you to tell how much you had on board and how much you were un- 
loading? A. No, sir. ! 

Q. It would have to be done by some manual means, wouldn't it? 

I mean by that, you would have to, in some way, look in to see how much 
was left? A. Not necessarily, no, sir. k is a different sound in the 
motor when it is unloaded. 


Q. Now on this particular occasion when you got down to about 


50 or a hundred gallons, did you give anyone any signal or device of any 
kind that you had reached that amount in the tank? A. Yes, sir; I did. 

238 I looked up, and I just went like this, to show Mr. Wright that we 
had about that much to go. 
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Q. Where was Mr. Wright at the time that you looked up and you 
showed him that you had about that much to go? A. About two foot from 
the right side of the trash truck. 

Q. Now take the right side, beginning at the front and going back 
to the back. When he was two feet from the right side of the trash truck, 
where was he with respect to the front or the back of it? 

Well, let me help you a little bit more, if you will. There isa 
right door, and it is a cab-over engine, and there is a right wheel, and 
a right body. Would that help you place him at that time? A. You mean 
how many feet he was from the back of the truck? 

Q. Well, you said he was about, as I recall it, two feet from the 
truck. Is that what you said? A. That is right, from the right front 
wheel. 

THE COURT: You said two feet from the side, didn't you? 

THE WITNESS: From the right side. 

THE COURT: And now he wants to know where he was with respect 

239 to the front. 

THE WITNESS: Well the wheel is just about in the front of the 

truck. It sits right at the front, in this particular truck. 
BY MR. McINERNEY: 

Q. I think I see what you have in mind now. The construction of 
the truck naturally would be that the front wheel, and the cab-over- 
engine hood, and then the body or cab. Now when you say he was two 
feet from the right side of the truck, do you mean he was two feet from 
the right side of the front wheel of the truck? A. That is right. That 
is what I mean. 

Q. Now then, keeping in mind that he was about two feet from 
the right wheel in front of the truck, was he beside the truck or in front 
of the truck a little bit? A. He was beside, on the side of the front 
wheel. He wasn't in front of the truck. He was back from the front, on 
the right side of the wheel. 


Q. Was he in that position at the time that you gave him this 
signal that you had about that much load left in the tank? A. That is 
right; he was. 
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Q. Was he standing at that time? A. Yes. 
Q. Where was Mr. Schiappa at that time? A. Mr. Schiappa was 
240 standing right behind the truck of mine, the O'Boyle truck, which 
is about 10 feet away. : 

Q. At the time that you saw Mr. Wright standing as you have now 
mentioned, was this trash truck backed up against the dock? AL Yes, sir. 

Q. How long was it after you had signaled to Mr. Wright, that 
you had so much of this mixture left in the tank, that the accident took 
place? A. About three minutes, three or four minutes. It ‘ah take 
long to unload it when it gets to that point. : 

Q. After you had signaled to Mr. Wright that you had about that 
much mixture in there, and he was standing up, did you ever again see 
Mr. Wright near the right front wheel of that truck? A. I did when the 

truck was up on his leg. | 

Q. Did you see him at any time between the time when you saw 
him standing and when the truck was up on his right leg? A. No, I did 
not. When I motioned to him how much I had left in the tank, I turned 
and looked back down in the tank. And as soon asI did -- it wasn ae 
minute later -- is when I heard the outcry. 

THE COURT: The point is, you didn't see him any time in be- 
tween in that interval. 

241 THE WITNESS: No, I didn't. 


* * ca 


BY MR. McINERNEY: 


Q. Now do you remember where Mr. Smith of Meadow Gold was 


at that time? A. I believe he was answering the telephone. I believe 
he was called to the telephone. | 

Q. Do you remember him coming up on the scene immediately 
afterwards? A. I would say a couple of minutes, maybe. Somebody 
called him. I don't know who called him. But I know he was there, be- 
cause I remember him saying, "I am very sorry this happened, " be- 
cause he called Mr. Wright over to the plant at the time to unload the 
truck. 


* 
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Q. Now keeping in mind the rear end of the trash truck, and 
242 keeping in mind the dock, at the time Mr. Wright was hit with the 
truck, are you able to say how far the trash truck had moved from the 
loading dock, the rear of it? A. I couldn't say how far it had moved, 
exactly. But it couldn't have been over two or three feet. 

THE COURT: You know definitely, though, it was out from the 
dock some distance? 

THE WITNESS: That is right; I do. 

So ok aK 

BY MR. McINERNEY: 

Q. Do you recall whether it was parked flush with the dock prior 
to the time of the accident? A. Thatis right. It was parked flush to 
the dock. 

Q. Then after the impact, that is, after Mr. Wright was struck 
with the truck, you say the right rear of the truck was about two feet 
out from the dock? A. Between two and three feet, after he knocked 
Mr. Wright down. That is right. 

Q. Now were you able to see, at the time that Mr. Wright was 
struck, whether the right front wheels had been turned in a right direc- 
tion? A. The truck was turned in a right direction; but I couldn't say 
the way the wheels were when they were on Mr. Wright. I know the 
truck was turned right, but I couldn't say which way the wheels were 
turned after the accident. 

243 Q. Immediately before the accident, when you looked over -- I 
want to make this clear, if I may -- Mr. Wright was standing all alone 
near the right front wheel of the truck? A. That is right. 


Q. And you never at any time ever saw him in any other position 
than standing at the right front position? A. That is right. 

Q. Is that correct? A. Yes. 

Q. Now do you recall whether or not Mr. Wright was smoking a 
cigarette at the time when you saw him standing there? A. I don't 


remember, sir. I don't know whether he was or wasn't. 
* * aK * 
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Q. At any time did you ever see Mr. Wright kneeling at the right 
front wheel of the trash truck? A. Not to my knowledge, he wasn't, 

* * * OK | xe 

248 Q. I think, Mr. Smith, the last question I asked you was that 
while you were on the truck, the tank truck, you looked over and saw 
Mr. Wright standing, and then the next time you saw him was when the 

249 wheel of the trash truck was on his leg. Is that correct? A. That 
is correct. | 

Q. Now prior to the time that you had looked over and saw Mr. 
Wright, did you see him walk over towards the trash truck? A. No, sir; 
I didn't. He was standing at the trash truck when I left him. 

Q. Do you know whether he was smoking a cigarette : not? 

A. No, sir; I don't. 

Q. Now when you looked over and saw him at the aah truck, 
isn't it a fact that when you then indicated to him the amount of liquid 
that was in the tank, that he was kneeling down near the front wheel of 
the truck? A. No, sir. When I indicated to him, he was standing up at 
the time. | 


Q. And at any time was he kneeling down near the true? A. No, 


Q. Now did you ever notice a driver in the trash truck at all? 
A. No, I did not. | 

Q. Now how was the truck moved off of Mr. Wright's leg, when 
you called it to someone's attention? A. In the excitement I don't really 
know. I know that me and Mr. Schiappa was pushing. If there was a 

250 =driver in it, I don't know. | 

Q. Do you remember Mr. Schiappa yelling at someone in the 
truck to back it up? A. I remember Mr. Schiappa hollering. But I 
don't know if there was anybody in the truck or not. : 

Q. I will ask you, Mr. Smith, if this is your signature on this 
statement. You can take a look at it, if you will. A. You mean my 
initials? | 

Q. Well, read the whole thing. Examine the whole statement, if 
you will. 

* 
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THE COURT: At the moment, Mr. Smith, it is a matter of 
satisfying yourself that this is a statement that you have previously 
seen, Signed, initialed, or whatever you did to it. 

THE WITNESS: Do you want me to keep on going? 

THE COURT: No, no. I just want you to satisfy yourself whether 
you saw the statement before and whether you signed it or initialed it 
or anything else. 

251 THE WITNESS: No, sir. 
BY MR. McINERNEY: 

Q. You have never seen that statement before? A. To my know- 
ledge I haven't. 

Q. I wonder if you will turn to the last page on the statement. 

Is that your signature appearing on that last page? A. Yes, sir. 


Q. And I wonder if you will read the paragraph next above your 


signature, which is in your own handwriting. A. (Reading) "I have 
read this statement of six pages, and it is true to the best of my know- 
ledge.” 

THE COURT: Is that in your handwriting? 

THE WITNESS: Yes, sir; it is. 

THE COURT: And your signature? 

THE WITNESS: Yes, sir. 

BY MR. McINERNEY: 

Q. Now on each one of the pages preceding your Signature, don't 
your initials appear on each one of the pages? You can staxt turning 
them back, now, if you will. A. Yes, sir; they are my initials on there. 

Q. Now does that refresh your recollection as tc whether or not 
you ever saw that statement before? A. I tell you, it has been three 
years ago, and I just don't remember. 

252 Q. What is the date? 

THE COURT: Do you deny that this is your signature? 

THE WITNESS: No. 

THE COURT: And these your initials? 

THE WITNESS: No, I don't deny it now. 
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BY MR. McINERNEY: 
Q. What is the date of that statement that you have there? 
A. 9-28-55. | 
cid xe 
Q. Let me have it. 
In this statement that you have just identified, it contains this. 
THE COURT: Let him have the copy, so he can follow it. Or, 
better still, Mr. Connolly, you follow and be sure that he reads 
accurately, so that the witness will know the reading has been accurately 
done. Will you do that? i 
MR. CONNOLLY: Yes, sir. | 
THE COURT: Thank you. All right. Go ahead. 
BY MR. McINERNEY: | 
253 Q (Reading) "Mr. Wright had stopped or walked back away from 
the truck to smoke a cigarette, I believe. And he was standing just a 
couple of feet to the side of the right front wheel of this garbage truck. 
And when I turned to show him how much was left in the tank, he was 
kneeling down about four feet away from the right front wheel of the 
garbage truck, maybe on an angle a little forward of the wheel. ~ 
Do you recall that being in the statement? A. He migut have 
been kneeling. But I don't -- 
THE COURT: The question is do you recall it being in the state- 


ment. 


THE WITNESS: Yes, sir; I recall it being in the statement. 

BY MR. McINERNEY: : 
Q. (Reading) "And at this time I didn't notice anyone in the cab 
of the truck, and the truck was not moving at thai time. After telling 
Mr. Wright, or indicating to him with my hands, how much was left in 
the tank, I turned my eyes back to the tank again. And just as I did, 
for some unknown reason, I turned my head back to where Mr. Wright 


was and I saw the right front wheel of this garbage truck going over 
Mr. Wright's right leg." 
Do you recall that? A. Yes, I do. 
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254 Q. (Reading) "Mr. Wright was on his back hollering and trying 
to get up, but he was caught beneath the wheel of the truck." 

x * 3e 3S * 

Q. (Reading) "I really don’t know whether the truck was moving 
or not when I turned and saw its wheel on Mr. Wright. It may have 
stopped by the time I saw it. Idon't know. The truck must have moved 
about three or four feet from the platform to the spot where I saw it 
when its wheel was on Mr. Wright. 

"When both Schiappa and I saw Mr. Wright in this predicament, 
we both hollered and ran to the truck and began to try to push the truck 
back away from Mr. Wright. I heard Schiappa holler 'Back up' two 
times, and the truck backed up. I never did see the driver of the truck 
until it was all over. 

"The garbage truck was a cab-over-engine type” -- 

Ee * 3K ak * 

255 Q. (Reading) "It was maybe 20 seconds at the most between the 
256 time Isaw Mr. Wright kneeling there, when I told him how much 
was left in the tank, and the time I turned around the second time and 

saw the wheel of the truck over his leg." 

Now do you recall those statements being in this written state- 
ment bearing your signature on September 28,1955, approximately five 
months after this accident? A. Iam afraid I don't remember that, sir. 

Q. Ibeg your pardon? A. Iam afraid I don't remember that. 

It has been so long ago. 

Q. You don’t remember this? A. I recall some of it, but not 
all of it. 

Q. What parts of it don't you remember? A. I know Mr. Wright 
was kneeling, I would say, 15 minutes before it happened. I know he 
was kneeling down, because I had to stoop down for a minute myself; I 
was tired of standing. But a couple of minutes later, after I stooped 
down, I got up on the truck. And he was standing then when I got up on 
the truck. 


Q. Let me ask you just one more question, and then we can bring 
this to a close directly: 
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Would your recollection on September 28, 1955 be better than your 
recollection is now in October, 1958? A. I beg your paroens sir. I 
just don't understand your question. 

257 Q. I will try to put it this way: 

Would you be able to remember better in September, 1958, which 
was about five months after the accident happened, or now, in October 
1958, which is more than three years after wards? A. I would be able 
to remember better, I guess, five months afterwards. 

MR. McINERNEY: All right. That is all. Thank you very much. 

THE COURT: Is there any redirect? | 

MR. CONNOLLY: Yes, sir. 

REDIRECT EXAMINATION 
BY MR. CONNOLLY: 

Q. Mr. Smith, is this statement in your handwriting? A. No, sir. 

Q. Itis not? A. No, sir. 

Q. Keep your voice up. 

Did someone come to see you at your home? A. No, sir. 

Q. At work? A. No, sir. 

Q. Did you go to their place? A. No, sir. I went to your office 


one time. | 
258 Q. You came to my office where I interviewed you. But this isn't 

the statement you gave me, is it? A. I don't remember, sir. 

Q. Do you recall that as the statement you gave me (handing) ? 
A. Yes, sir; this is the statement I gave Mr. Connolly. 

Q. And did a representative of the defendant at some time or 
other contact you? A. No, sir. | 

Q. Do you remember under what circumstances you gave this 
statement? A, It's something like it would happen; but it is not all. 
I don't remember the whole thing. 

Q. What I am trying to find out is did somebody investigating the 
accident for Meadow Gold come to see you? A. No, sir. 

Q. Did you go to see them? A. No, sir. | 

Q. Do you remember where this statement was even prepared? 
A. No, I don't. | 





56 
Q. You just don't remember anything about it? A. No, I don't. 
Q. Do you remember whether actually you did read it -- A. No, 
I don't. 
259 Q. -- at the time? 
THE COURT: If he doesn't remember anything about it, he could 
hardly remember anything further about it. 
BY MR. CONNOLLY: 
Q. And you can't say today whether the statements contained in 
here are true or not, can you? A, No, I can't. 
MR. CONNOLLY: I have no further questions. 
x aS ae aS 
314 THE COURT: Call your next witness. 
MR. CONNOLLY: I would like to call Mr. Smith, Edward J. 
Smith. I would like to call him under Rule 43-B. I believe he is vice 
president of the Meadow Gold Products Company. 
THE COURT: Have him come forward. 
315 Thereupon 
EDWARD J. SMITH, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CONNOLLY: 
Mr. Smith, what is your name, please, sir? A. Edward J. 


Where do you live, sir? A. Upper Marlboro, Maryland. 
What is your employment? A. Vice president of the Meadow 
Gold Products Company. 
Q. Were you vice president of the Meadow Gold Products Com- 
pany on April 28, 1955? A. Yes, sir; I was. 
Q. Were youpresent at the Meadow Gold plant at the time Harry 
Wright received personal injuries? A. Yes, I was. 
Q. Had you been with Mr. Wright earlier that day? A. Yes, I had. 
Q. Where did you first meet Mr. Wright that day? A. I think 
that we picked Mr. Wright up at the O' Boyle tank yard or place of busi- 


ness. 
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Q. And drove to Meadow Gold plant? A. No; we drove to 
Baltimore. | 
Q. Isee. You think Mr. Wright went with you to Baltimore? 
316 A. Iam pretty positive he did. 
Q. Atany rate, you had some mutual business interest in being 
at Meadow Gold that afternoon. Is that right? A. Yes, I think so. 
Q. What was that mutual business interest? A. We were ex- 
perimenting with the combination load of liquid cane sugar and i 


corn sugar. 

Q. When you returned from Baltimore to the Meadow Gold plant, 
was the O'Boyle truck already at your loading dock? A. Yes, it was. 

Q. And was the truck parked in the position such as is shown on 
that drawing which you have seen other witnesses testify to? A. Approxi- 
mately so. It was eight or ten feet from the platform, and extended 
east of the platform I would say six or eight feet. | 

Q. Your recollection is that the side of the truck, the right side 
of the truck, was eight to ten feet south of the south side of the joading 
dock? Is that right? A. That is correct. 

Q. And the back end of the tanker extended in an saststiy direc- 
tion beyond the east end of the loading dock about six feet? A. I believe 
six to eight feet. 

317 Q. Six to eight feet. Now just within 10 or 15 minutes of a 
accident which befell Harry Wright, did you have occasion to be talking 
with Frank Schiappa and Harry Wright off the back end of the O'Boyle 
tanker? A. Well, I don't know the time limit there that you place at 
15 minutes. We had been talking there during the afternoon, yes. 

Q. Well, had you conducted these gentlemen on a tour of the 
Meadow Gold plant? A. I don't recall that we did go through the Meadow 
Gold plant. 3 

Q. You don't have any recollection of it? A. No, sir. | 

Q. Do you recall being called away from the conversation with 
Mr. Wright and Mr. Schiappa that you were having, to go into the 
Meadow Gold building? A. Yes. 
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Q. About how long was that prior to the accident? A. Well, I 
don’t recall the time. It wasn't long, though. I will put it that way. 
Q. Five or ten minutes? A. It was probably longer than that -- 
maybe 15 or 20 minutes. 
Q. Did you have to go to respond to a telephone call, or make 
one? A. Yes, I was called to the telephone. 

318 Q. When you were standing talking with Mr. Schiappa and Mr. 
Wright, were you standing off the right rear of the O'Boyle tanker in 
this general vicinity to which Iam now pointing? A. Well, we were 
farther back than that, I would say. We were farther east than that. 

Q. You were further east? How far from the end of the O'Boyle 
tanker were you in an easterly direction? A. Well, six to eight feet, 
I would say. 

Q. Were you due east, or northeast? Or east northeast? 

A. We were probably east of it, due east of it. 

Q. Due east of it, directly behind the O'Boyle tanker. Is that 
right? A. Well, it may have been on:the northeast corner of it. 

Q. Iam sorry,sir. You are dropping your voice. A. I say it 
was probably on the northeast corner of it. 

Q. Six to eight feet off the northeast corner? A. That is approxi- 
mately it. 

Q. When you left, where did you go? A. I went into the shipping 
office to answer the phone. 

Q. With reference to this sketch, where is the shipping office? 
A. At the end of the building there. 

Q. Where it is peaked? A. Where it is peaked, yes. 

319 Q. And how did you get there? Did you walk. up this drive? 

A. Walked up the driveway there. 

Q. How long had you been out in the yard with these gentlemen? 
A. I would say an hour or more. 

Q. Was there any moving traffic in the yard during that hour? 
A. There could have been; but I don't recall. | 


Q. Do you recall seeing a trash truck backed up to the loading 
dock at the east end? A. Yes. 
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Q. Was that trash truck under lease to Meadow Gold, or did you 
own it? It doesn't make any difference which one it was. A. Well, I 
don't recall whether it was leased or owned. We do leave vehicles. 
Q. And was that vehicle parked there during that hour or more? 





A. Yes, it was. 

Q. And it had not been moved? A. Not to my ksowiedan. 

Q. Is it not the practice of Meadow Gold to park that truck with 
its back towards this loading dock, with a section of its rear end open, 

320 and porters and others who have occasion to dispose of trash in 

the Meadow Gold plant to come down and throw it in the back of the 
truck? And then approximately in the afternoon when the truck is filled, 
and before it is quitting time, the driver comes and drives it out to the 
dump? Isn't that the practice of Meadow Gold? A. Substantially. 

Q. In which way have lerred? Can you point out any statement 
there that is incorrect? A. Well, they could go in the morning, as 


they do sometimes. | 
Q. But it was the usual practice, at least, if they went ‘in the 


morning to also go in the afternoon, wasn't it? A. Not necessarily. 

Q. I see. ! 

Now was there a regular driver assigned to that truck? A. Yes. 

Q. Who was that regular driver? A. William Butler. 

Q. Do you have a recollection of where the trash truck was 
parked along the east edge of the loading dock? A. It was parked 
approximately in the position as shown there. 

Q. So that the right side is further north than the south end of 

321 dock? Is that right? The right side of the truck would be some- 
what north of the south side of the dock? A. Well, I would say it is 
approximately in the same position there, very close to the dock side. 

Q. We have some photographs. In these photographs which are 
in evidence you will see that the right side of the truck is almost ona 
line with the south end of the dock; and the truck is parked farther 
north than is shown in those photographs, is it not? A. That is correct. 

Q. During the time that you were out in the yard had you seen 
Butler? A. I don't recall that I had. 
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Q. You knew that Schiappa and Wright were on the premises, did 
you not? A. Oh yes. 

Q. They were there at your invitation? A. Not at my invitation, no. 

Q. How did they get there? A. Through the arrangements of Mr. 
Beauregard, who is either a partner or employee, I don't know which, 
of Walter Lehman Brokerage Company. 

Q. You and they were both concerned with the mutual problem, 
namely, the transporting of this sugar? A. Mr. Beauregard made all 

322 arrangements with the O'Boyle Tank, and still does, and made 
them then, of hauling the syrup and everything else. 

Q. Yes, sir. They arrange it. A. They arrange that. The 
brokers arrange the hauling of the syrup. 

Q. Apart from that, those arrangements on this particular occasion 
were satisfactory to you, were they not? A. That is correct. 

Q. You say you left Mr. Wright and Mr. Schiappa, and you walked 
down the drive and entered the building just under this what we call an 
arch here. Now when you left Mr. Schiappa and Mr. Wright, were they 
standing in the vicinity you have previously indicated, namely, about six 
to eight feet east of the back end of the O'Boyle truck? A. I think they 
were, yes. 

Q. Now there came a time when you had completed your business 
in the Meadow Gold plant, had you not? A. Yes. 

Q. And did you take the same route back as you used to get into 
the plant? A. Well, I don't know that I actually took the same route 
back; but I got back there in a hurry once I started. 

Q. When you left the building, did you leave from under this arch? 

323 A. Yes, I did. 


Q. And you were coming east in the alley, is that right, or the 
drive? A. That is correct. 
Q. Did you see the Meadow Gold truck strike Harry Wright? 


\ 


A. Yes, I did. 
Q. What portion of the truck struck what portion of him? A. The 
right front wheel ran over Mr. Wright's right leg. 
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Q. What was the first thing you saw when -- i 
Well, first of all, how far had you gotten down the driveway when 
you saw something was going to happen? A. I had just turned the cor- 
ner. I saw Mr. Wright squatting in front of the, just a little southeast 
of the front wheel of the truck, on his haunches like a catcher bias get 
down behind the bat. | 
Q. You had just turned this corner? A. That is correct. 
Q. And you saw Mr. Wright in what position? Would you demon- 
strate for us, please. A. He was squatting like this. : 
Q. And that is very descriptive if you say it is like a catcher? 
Is that right? A. That is right. | 
324 Q. All right, sir. Thank you. You may resume the stand. 
ak * * sd | x 
Q. You say you saw Mr. Wright off the front wheel of the trash 
truck? A. Several feet off of it, yes. : 
Q. How many feet would you say? A. Well, I would say four 
or five. | 
Q@. In which direction? A. He would be southeast of the wheel. 
Q. Now how many feet in from the south end of the dock was the 
trash truck parked? A. Well, not over two or three feet, I would say. 
Q. And you say that you saw him squatting? A. That is correct. 
Q. And what is the next thing you saw? A. I saw the right 
325 wheel run up on his right leg. ! 
Q. So I take it he was in front of the truck. A. The truck was 
making a turn. | 
Q. How far had the truck gone when you saw it run over his leg? 
A. That I do not know. : 
Q. When you Saw the truck, was it in motion? A. Yes, 
Q. It had just started? A. That I don't know. : 
Q. Mr. Smith, do you recall an occasion when you came to my 
office and we took your deposition and that of Mr. Butler? A. Yes. 
Q. On this occasion there was a court reporter present, was 
there not, a gentleman such as the one who sits here and takes down 


the testimony? A. Yes, there was someone there taking it down. 
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Q. You were sworn before the proceeding started? A. Yes. 
Q. You were represented there by counsel, Mr. McInerney? 
A. Yes, he was there. 
Q. Now, at page 13, Iam going to ask you if in your deposition 
you testified as follows -- going back to 12; or I will go back to 11: 


326 “Question: Now,.did you see the accident, which is the 
subject matter of this law suit, in any way, the personal 
injury sustained by Harry Wright? 

“Answer: Yes, I did. 

"Question: Where were you at that time? 

"Answer: I was at the end of the building right here 
(indicating). I had just come around the corner here at the 
end of the building. I was approximately in here somewhere 

(Indicating). 

"Question: You were in there where the milk truck is 
shown? 

"Answer: I was out in the street coming back. I had 
deen up here to the office and was on my way back when I 
saw the accident. 

"Question: You are referring to Plaintiff's Exhibit 
Number 3, is that right? 

“Answer: Yes. 

"Question: You had been in the building? 

"Answer: Yes." 


MR. CONNOLLY. So the jury will recall what No. 3 is, it is this 
one, ladies and gentlemen, showing the view down the alley (holding 
photograph before the jury). 

BY MR. CONNOLLY: 

Q. (Resuming reading from deposition:) 

“Question: So I take it that you had left the spot where 

you had previously been standing talking to Mr. Schiappa and 

Mr. Wright, and had gone into the building on some business 

errand, is that right? 
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"Answer: That's right. 

"Question: And you had come out of the ee then and 
you were on your way back to rejoin them, were you? 

"Answer: Yes. | 

"Question: And you were out in the alley way or the road- 
way in the vicinity of the milk truck as shown in Plaintiff's 
Exhibit Number 3 where the milk truck is? | 

"Answer: That would be pretty confusing to s and to 
me and anyone else, I think. | 

“Question: In that vicinity? : 

“Answer: I had turned this end of the building here 
(indicating ) 

"Question: When you say ‘I turned this end of the 
building here,’ somebody that reads this record is not going 
to know what you are pointing to, that’s what Iam trying to find 
out. : 

“Answer: It is the end of the building where the shed 
joins it. | 

“Question: The far end of the width as shown in Plain- 
tiff's Exhibit Number 3 in the left background of the photo- 
graph, right? Is that a correct statement? : 

“Answer: Yes; I had turned this corner here, yes. 

“Question: You were walking, then, in an oa 
direction, is that right? 

"Answer: That is correct. 

“Question: Tell us what you observed. 

“Answer: I saw the right front wheel of the trash truck 
run up on the right leg of Mr. Wright. ! 

“Question: What attracted your attention to this? Did 
you hear an outcry? 

“Answer: No. 

“Question: What did attract your attention? 


“Answer: As I turned the corner I could see right there 
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and I just saw Wright on the ground trying to get away 
from the truck, 

“Question: So, when you first saw Wright he was on 
the ground already, is that right? 

“Answer: Well, he had been squatting beside the truck. 
As I said, the wheel had not actually gone up on his leg when 
I saw him. 

“Question: What I am getting at is: You didn't see the 
impact of the truck against Mr. Wright, did you? 

“Answer: I don't think there was any impact. I saw 
the right wheel pin his right leg. 

“Question: You didn't see Mr. Wright in an upright 
position and the truck strike him, did you? 

“Answer: I don't think Mr. Wright, prior to the truck 
striking him, had been in an upright position. 

“Question: How do you know that? 

“Answer: You could see. 

"Question: What did he do? Did he crawl under the 
truck? 

“Answer: No, he was squatting in the shade. 

“Question: In the what? 

“Answer: The shade. 

“Question: What shade? 

"Answer: The shade of the truck to get out of the sun. 

“Question: Of what truck? 

"Answer: This one (indicating). 

“Question: When you say 'this one,' I don't know which 
one. 

“Answer: The trash truck. 

“Question: Where was he standing with respect to it? 


“Answer: He wasn't standing, he was squatting. 


"Question: Was the truck in motion when you saw it? 
"Answer: What is that? 
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"Question: Was the truck in motion when you saw it? 


"Answer: Yes. : 
"Question: Which direction was the truck coming? | 
"Answer: The truck was coming southeast." ! 
330 Q. Now, sir, is that testimony that I have just readtrue? A. Yes, 
I think so. | 
Q. Was it true at the time you gave it? <A. Yes. | 
Q. Now is it, sir, that you just think he was squatting, or did you 
see him? A. I saw him. : 
Q. You don't know, however, since you have just turned the 
corner, whether or not the truck had struck him at the hip level and had 
knocked him to the ground, and you saw him on the ground just as you 
came around the corner. A. He was squatting on his haurches. He 
wasn't on the ground. | 
@. And he was in the shade of the trash truck? A. Yes. 
Q. Now, sir, he was south of the trash truck, was he not? A. He 
was southeast. | 
Q. Allright, sir. But this was in the late afternoon, was it not? 
A. Yes; it was in the afternoon. | 
Q. Can you account for the fact that if the sun is in the west there 
isn't going to be any shade on the southeast of the trash truck? A. Well, 
331 the two trucks there together, he was in the shade of it, and I think 
that is the reason why we went in that direction to talk, too, that is, 
Schiappa and Mr. Wright and myself. It was a pretty warm spring 
afternoon. 
Q. Ahotday inApril? A. It was a very warm spring after- 
noon, yes. : 
Q. Did the engine of the tanker have anything to do with your 
moving away? A. Yes, the noise had something to do with it, too. 
@. Was he in the shade of the trash truck, or in the shade of the 
tanker? A. I would say when he was squatting he was in the shade. 
Q. You can't say of which truck? A. No, I wouldn't, without 


making an observation about it. | 
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Q. Can you explain how you could see him squatting, in the shade 


of one truck or the other, from a position down here with the platform 
blocking your view? A. The platform couldn't block my view from 
where I was, because, as I said, he was southeast of that truck. 

Q. So he wasn't north of the extended line of the dock? IfI 
extended the line of the south edge of the dock out, he would not be north 
of it; he would be south of it? A. That is correct. 

Q. Why did you ask Butler why he didn't see Wright; after the 

accident? A. I don't recall that I ever did ask Butler that. 

MR. McINERNEY. Wait just a minute. I object. 

THE COURT: He just said he didn't. 

MR. MC INERNEY. I don't think -- all right. 

MR. CONNOLLY. Just a minute, if the Court please. 

BY MR, CONNOLLY: 

Q. You didn't see the truck start, I take it? A. No, I didn't 
see it start. 

Q. When you got on the scene, was Butler in the truck? A. I 
don't recall whether he was or not. 

Q. Was the engine running? A. I don't recall. 

Q. To make sure I understand your testimony, you say that Harry 
Wright was south of the extended line of the dock, and he was five or six 
feet off the right front wheel of this truck, the trash truck? A. He was 
out in the roadway. When you turn that corner, you could see him be- 
tween the dock and their tractor trailer. 

@. And that depends upon your recollection, does it not, that the 
tanker was eight to ten feet out from the side of the dock? 

THE COURT: It seems to me that is argumentative, Counsel. 

BY MR. CONNOLLY: 

Q. You say when you turned the corner you could see him down here? 
A. Squatting. 

Q. Squatting. Now could you see the fender with the right front 
wheel of this truck, the trash truck? A. I saw it when it passed up his 
leg. 





67 

Q. Yes; but that was after you saw him squatting, wasn " t it? 
A. Yes, sure. | 

Q. How much after? A. That I wouldn't know. | 

Q. What I am trying to get at, I am trying to find out how you can 
say he was five or six feet off the right front corner of this truck, 

THE COURT: That is an argumentative form of question. That 
is what he says. 

BY MR. CONNOLLY: 

Q. You didn't see the truck, the right front corner of the truck, 
at the same time you saw Harry Wright squatting, did you? A. Well, 

I saw Harry Wright squatting, and then the truck moved up his right leg. 
That is what I testified. 

Q. My point is, you don't know whether the truck was as or six 
feet away from Harry Wright at that time, or eight or ten, or 12 or 15, 

do you? A. I don't believe it could have been that far. 

Q. And as you turned the corner, could you see the trash truck? 

A. I don't recall whether you could or not, | 

Q. What did you do when you saw this take place? A, I hollered 
out to "Stop," and ran down there and took ahold of Mr. Wright and held 
him up in a sort of sitting position; ordered someone to call an ambulance 
and bring a stretcher and blankets down there, and held Mr. Wright in 
that position, and covered him with a blanket when it was brought to me; 
and turned him over to the people in the ambulance when they arrived. 

Q. You say you hollered "Stop''? A. Yes, I think 5 is what 
I said. 

Q. Did it appear to you that the truck wasn't going to sop? 
A. Well, it did stop. 

Q. Yes; but is that why you would holler “Stop," to keep the 
truck from moving any further? A. I saw the accident hace ning and 
I tried to stop the truck. ! 

Q. And you saw the truck move right up his right leg, didn't you? 
A. That is correct. | 

Q. And it moved up almost to the knee, didn't it? A. That is 


correct. 
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Q. What side of the leg did it go up? A. It went up the right 
side, the right side of his right leg. 

Q. Was Wright in pain-- A. Yes, I think he was in pain. 

Q. -- as his leg twisted? A. Icouldn'ttell. His pants leg 
was still on. 

Q. Was there any other movement of vehicles in the yard that you 
noticed after turning the corner? A. I don't recall, any. 

MR. CONNOLLY: Thank you. I have no further questions. 

THE COURT: Is there cross, Mr. McInerney? 

MR. MC INERNEY: One question. 

CROSS EXAMINATION 
BY MR. MC INERNEY: 

Q. Mr. Smith, when you yelled “Stop, was that an involuntary 
yell on your part because of what you saw in the distance ahead of you? 
A. I don't quite understand. 

Q. Isay, was it an involuntary exclamation from what you had 
seen of the truck moving on Mr. Wright's leg? A. I would say so, 
yes. 

MR. MC INERNEY: I have no further questions. 


* x * 


Washington, D. C. 
Thursday, October 9, 1958 

+ oe ne 

Thereupon 

WILLIAM ROBERT BUTLER, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CONNOLLY: 


Q. Mr. Butler, would you state your full name, please. 
A, William Robert Butler. 

Q. Where do you live, Mr. Butler? A. 6375 Allentown Road, 
Camp Springs, Maryland. 
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Q. And will you try to keep your voice up a little bit so all these 
ladies and gentlemen of the jury will hear you. | 

Where are you employed? A. The Meadow Gold Products 
Company. | 

Q. How long have you been employed by Meadow Gold Products 
Company? A. About 20 years. | 

Q. What is your job there? A. Janitor, and I work in the stock 
room. Idrive the truck. | 

* * * ed 

THE WITNESS: Well, I work in the stock room and drive the 
truck, and act: as porter inside the plant and bring freight down and take 
freight up. | 

BY MR. CONNOLLY: 

Q. You start out fine; but as your sentence gets longer your voice 
gets lower. : 

Now you say you drive atrashtruck? A. That is right. 

Q. Did you drive a trash truck back in April of 1955? A. Yes, 
I did. | 

Q. Were you driving the truck that was in collision with Harry 
Wright, the plaintiff in this case, back on April the 28th, 1955? 
A. Yes, I was. | 

Q. Mr. Butler, we have a couple of photographs which have been 
introduced in evidence here. I think you have previously seen these 


photographs, have you not? (Exhibiting photographs to the witness) 


A. Yes, sir. 
Q. Have you recognized the scenes shown in those photographs? 
Do you recognize that as showing the back of the Meadow Gold plant and 
the loading dock? A. Yes, I do. 
Q. You will see in those photographs that there is a truck parked 
at the loading dock. Is that correct? A. That is correct. 
Q. Is that the same truck that was involved in this accident? 
A. Yes, it is. | 
(The plaintiff now being in the courtroom:) 
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Q. What was your practice with respect to driving that truck? 
Where would the truck be parked every day? A. Parked back of the 
platform where it is sitting. 

Q. Backed into the platform? Is that right? A. That is right. 

Q. The back of the truck opens up, doesn't it? A. Yes, the 
backapens up. 

Q. There are how many doors in the back of the truck? A. There 
are four doors in the back of the truck. 

Q. Like that? (Drawing onboard.) A. That is right. 

Q. So each one of these four doors opens? Is that right? 

A. That is right. 

Q. Now tell us why the truck stayed backed up to that dock during 
the day. A. Well, I keeps the truck back of the dock to put the trash 
in it. 

Q. You put thetrash on it? A. Anyone puts it on there. 

Q. But you also put iton? A. Sometimes, occasionally, I put 
it on there. 


Q. How many doors are open? A. How many doors are open? 


Q. Yes. A. Ionly keep one door open. 

Q. And which one is that? A. That is the door to my right, 
walking to the back of the truck. 

Q. Upper or lower? A. The upper door. 

Q. This one here? (At board.) Right? A. That is right. 

Q. The one marked with an X. 

Now that is the condition of the doors shown in the photographs in 
front of you? Isthat correct, sir? A. That is correct. 

Q. And what would the people do? They come down and toss the 
trash in that open back door? A. That is right. They come down 
and toss it in the open back door. 

Q. Now where do you drive this truck to? A. I takes it down to 
ist and O, there in back of the Navy Yard, at the incinerator. 

Q. What do you do with it down there? A. I dump it in the pit. 

Q. Isthatadump? A. That is a dump. 
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Q. What time do you make this trip? A. Well, sometimes I 
make it around three, three-thirty, sometimes maybe four. | 

Q. What is your quitting time? A. Whenever I get through. 
Sometimes five, five-thirty. 

% = ad x 

Q. What are your hours of work? A. My hours of work are 
from seven to four-thirty, five-thirty or six-thirty, whatever time I get 
through around the plant. 

Q. And were they the same back in 1955? A. That is right. 

Q. Now this accident that befell Mr. Wright, approximately what 
time of the day did that take place? A. I would say around three-thirty. 

Q. Now, sir, within two or three hours prior to that time had that 
truck been moved at all? A. No, it hadn't been moved. 

Q. You were the only person who drives that truck? A. Right. 

Q. And it was parked at the loading dock, was it? A. Right. 

Q. Now, having reference to those photographs in front of you, 
was the truck parked in the same position shown in those photographs? 
A. No, it wasn't. | 

Q. What was different about the way that it was parked on April 28, 
1955? A. It was sitting about five feet from the edge of the platform. 

Q. About five feet from the edge of the platform? A. Yes, 
approximately five feet. | 

THE COURT: Now, Mr. Butler, we have got a sketch over here 
which shows north, west, east and south, do you see, as the general 
directions. We have been referring to them that way, whether it is 





actually exactly that direction. Now using those same directions, in 


which direction was it five feet? | 

THE WITNESS: Well, I would say -- | 

MR. MCINERNEY. Perhaps, Your Honor, it might be well to 
explain. | 

Do you want to do it, Mr. Connolly? 

THE COURT: I think he can get the idea. ! 

In other words, was it five feet north from the south edge of the 
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dock? Is that what you are referring to? 

THE WITNESS: That is right. 

THE COURT: I thought that is what you meant. That is what I 
wanted you todo. Thank you. 

Go ahead. 

BY MR. CONNOLLY: 

Q. Inorder to acquaint you with this, because it may become 
important, this is a sketch Mr. McInerney -- the Meadow Gold lawyer -- 
and myself have drawn. This line along here represents the building 
line. And here is the loading dock, set in the offset of the building. 
This is the yard out here. This is another building. This is the drive- 

way out to the street. This is the yard. This is the building with 
the shed overhang here. And this is the building line on the south side 
of the driveway. 

The top of the board is north, the bottom is south, over here is east, 
and west. And it may be important for you to speak of north or south 
side, so that the people will know what we are talking about. 

Do you understand that? Do you have any question about it? [If 
so, I will try to answer it. 

THE COURT: In other words, in general have you got yourself 
oriented from that sketch now? 

THE WITNESS: I think so. 

THE COURT: Does it seem about right to you? 

THE WITNESS: Yes, it does. 

THE COURT: Allright. Go ahead, 

BY MR. CONNOLLY: 
Q. I understood you to say that the difference in the way your 


truck was parked on April 28th, as compared to the way it is shown in 
the photograph, is that the truck was about five feet north of the south 
side of the dock. Do you follow what I mean? 

(At the board:) Is what you are saying that the truck was five 
feet north, further up this way, from the edge of this dock here, which 
is the southeast corner? 
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A. It was five feet from the -- 

THE COURT: Do you want to go down and point to it? Would that 
be easier? | 
MR. MC INERNEY. I think possibly if the witness was brought 
down here. | 

THE COURT: Yes, I think so. | 

It is just a matter of framing the words, Mr. Butler. Go ahead. 

MR. MC INERNEY: And if he had the photographs with him, he 
probably could associate it. | 

MR.CONNOLLY: I think this is a matter for the witness, 

THE COURT: Ohyes, itis. But still and all we want to get on 
with the matter. Go ahead. | 

(The witness now being at the board:) 

THE COURT: Now the question Mr. Connolly asked you is in what 
way was the truck differently located than it is in the photograph. You 
said it was five feet from the edge of the dock. Now where do you 
mean? Point that out to us. ! 

BY MR. CONNOLLY: 
Q. Mr. Butler, let me interrup you just a second. | 
THE COURT: Of course you have never seen that before, 
have you, until this moment, Mr. Butler, this sketch? | 

THE WITNESS. No, I haven't. 

THE COURT: You have never been in the courtroom and never 
seen it before? 

THE WITNESS: No, I have never seen it before. 

ox * % 

BY MR. CONNOLLY: 

Q. Let me show you what we copied this sketch from, Mr. Butler. 
You see this photograph, which is Plaintiff's Number 3. Mr. ‘McInerney 
and I copied it from this. See this piece here? This represents the 
overhang of the shed. | 





This line represents the line of the building. This line represents 


the wall of the building, just like that, see, with the dock out in front of it. 
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And the building goes off like that. 

This represents another building over there. This is another 
building. These areas in here don't have anything to do with the case. 
That is just to show the general area. 

This is the driveway out into the street. Do you see where the 
milk truck is pointing? 

* a * x 

THE WITNESS: My truck was sitting about five feet from the edge 
of this platform. 

Bi * 

BY MR. CONNOLLY: 

Q. Mr. Butler, how wide is that truck? A. From what I would 
Say, about six feet. 

Q. Do you know how wide an automobile is, the average automobile? 
A. No, I don't. I would say about four and a half feet. 

Q. The truck is wider than an automobile? Is that right? 

A. Well, the body, I am speaking of. 

Q. Ibeg pardon? 

THE COURT: The body, he was speaking of. 

MR. CONNOLLY: Yes. 

THE WITNESS: The body of the truck. 

BY MR. CONNOLLY: 

Q. Now when you say the truck was five feet north along that 
loading platform, you are talking about the righthand side of the truck? 
A. The righthand side walking to the back of the truck. 

Q. The righthand side when you are driving the truck, too? Is 
that right? A. That is right. 


Q. Allright. Now, do you recall when you came up to my office 
with Mr. McInerney and I took your deposition, on February 5, 1958? 
A. Yes, sir. 
Q. I want to ask you if this refreshes your recollection as to where 
the truck was. At the bottom of page 38: 
“First of all, take a look at the photographs that are 
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there and tell us whether your truck was parked, 
aS near as you can recall, in that exact location or was 
it further in one direction or the other. You are looking 
at Plaintiff's Number 2. That shows the truck at the very 
righthand edge of the east side of that platform." 





Now get Number 2. 
MR. CONNOLLY. It is this view here, if the Court please. 
THE COURT: Yes, I am following the text. It is perfectly plain 
from the text what you mean. ! 
BY MR. CONNOLLY: 
(Resuming reading: ) | 
“That (photograph)shows the truck at the very right- 
hand edge of the east side of that platform. Now, was it 
all the way over there or was it further to the left? 
“Answer: It was further over this way. It wasn't 
all the way over to the platform. ! 
“Question: About how far over was it? 
“Answer: Well, I would say the truck was right 
along about in here(Indicating ). ! 
“Question: So that if you parked an identical truck 
to the left of the truck that is shown in that picture, 
that would be the position your truck was in? | 
“Answer: Yes, sir, I think so. | 
"Question: So that you were in on the platform about 
a truck width from the south edge of the platform? 
“Answer: That's right, about a truck width from the 
south edge of the platform." . 





Now does that refresh your recollection as to the position of your 
truck? 

MR. MC INERNEY._ [If Your Honor please, I don't think it needs 
refreshing. It is almost identical testimony. | 

THE COURT: It seems So to me, Counsel. 
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MR. CONNOLLY. I think the jury can conclude that truck is 
wider than five or six feet. 

THE COURT: That may be. But there is nothing impeaching in 
that. This is in substance what the witness has said before. 

MR. CONNOLLY: I want to ask him this, if the Court please. 

THE COURT: Very well. Go ahead. 

BY MR. CONNOLLY: 

Q. Does that refresh your recollection that the truck was parked 
a truck width in from the south edge of the platform? A. Well, I 

would still say five feet. 

Q. Did you measure it? A. Well, no, I did not measure it. 

Q. So that either version could be substantially correct, but you 
couldn't be sure which is correct? Isthattrue? A. Well, I say ap- 
proximately five feet. 

Q. Allright. Now the door was open, was it not? A. The 
door was open. 


Q. The righhand upper door? A. The righthand upper door. 
Q. The one marked with an X. 


Now, sir, tell us was the door pushed all the way back against the 
body of the truck, or was it sticking out perpendicular to the side of the 
truck. Le me show you what I mean. 

(At the board:) If this is the side of the truck here, was this door 
back around here, or was it sticking out this way? A. It was sticking, 
sitting straight out. 

Q. Like this? A. No, not like that. 

MR. MC INERNEY: Oh no; that is not straight out. You asked 
him was it around like this, or straight out. 

THE COURT: A reasonable latitude on cross-examination is 

permissible, Mr. McInerney. 

x oF 

BY MR. CONNOLLY: 

Q. How was the door sticking out? A. It was sticking straight 

out to the edge of the platform, to the right. 
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Q. Can you come down and draw it for us, please? (At 


board:) This is the line of the truck, see. 
Q. That is the line of the truck. A. And the back door was 
sitting straight out like that. | 
Q. Allright. Thank you. | 


THE COURT: Except that it was the upper door and not the lower 


THE WITNESS: The upper door. 

MR. CONNOLLY. And he said this is the line of the truck, 

THE COURT: The line, or door, is sticking out straight. But I 
understood him to say it was the upper door, as you marked with an X 
a few moments ago. | 

THE WITNESS: That is right, the upper door. 

THE COURT: All right. Go ahead, 

xe oS 

BY MR. CONNOLLY: 

Q. Looking at Plaintiff's Exhibit 2, the door shown there is 
pushed out back against the side of the truck, or almost back. __ Is that 
right? A. That is right. : 

Q. But on this occasion that door wasn't; it was sticking out 
perpendicular? A. That is right. : 

Q. Allright. Thank you, sir. You may resume the stand. 

Now you say the edge of that door, the leading edge, was over to 
the south end of the platform? So if your truck was backed into the 
loading platform and the door was open, the leading edge of the door -- 
do you know what I mean by the “leading edge’? A. That is right. 

Q. That would be over to this line of the platform here,’ the end 
of the platform? . 

Mr. Butler, this is what I have in mind. I want to draw the edge 
of the platform, this edge of the platform right here, looking down on it, 








just as you are looking on it in the photograph, No. 2. | 
So you are looking down on the platform. This is the back of your 
truck, see. It is backed up to the dock, is it not, to the platform? 
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Now the platform goes along here. And what I want to know is was this 
door out to the end of the platform, did the platform go out beyond the end 
of the door, or was the edge of the door beyond the end of the platform, 
such as there? A. The edge of the platform was beyond the end of the 
door. 

Q. The edge of the platform was beyond the door. Do you remember 
how much beyond the door? A. No, I don't remember how much beyond 
the door. 

Q. Allright, sir. Let me read to you from page 48 and 49 of your 

deposition ito see if this refreshes your recollection -- the last 
question at the bottom of page 48, if the Court please -- 

"Now, let me ask you this: Was the edge of the door 

when it was in the opened position almost all the way over 

to the righthand edge of the platform as you were facing the 

back of the truck? 

"Answer: It was right along about the edge of the back 
of the platform spread out in a line like that, that's the way 
the door generally sits. 

“Question: How close to the south edge of the platform? 

Do you know directions back here? Le me show you the 

directions on this photograph so that you will understand 

what Iam talking about. This is east and this is south. 

This is the east edge of the platform. 

“Answer: That's right. 

“Question: That's the south edge of the platform. 

“Answer: That's right. 

"Question: Now what I want to know is: Was the very 
edge of the door out to the south edge of the platform? 

“Answer: No, it wasn't. It was about four feet or 

five feet from the platform. 

“Question: Four or five feet to the north, this 
direction(Indicating), is that right? 

“Answer: This would be the edge of the platform 
right here (indicating) .*’ 
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That is your answer. ! 
“Question: As shown in the photograph, you are now 
pointing to the south edge of the platform? 
“Answer: With this door sitting open (indicating). 
That door would be at least four feet from the corner 
there, from this corner back here (indicating) ." 
That is your answer. And I say: 
“Four feet north?" 
And you say: 
“That's right, four or five feet." 
MR. MC INERNEY: [I still submit there isn't any impeachment 
there. ! 
THE COURT: Yes. | 
First of all you must ask him now if that is his testimony. 
MR. CONOLLY: Yes, sir. i 
BY MR. CONNOLLY: | 
Q. Now does that refresh your recollection that the edge of the 
door was four or five feet north of the edge of the platform? 
THE COURT: The question is what your recollection of it is now. 


That is what he is asking you, what is your recollection of it now, where 
389 the position of the edge of the door was. | 


| 
| 
| 


BY MR. CONNOLLY: 
Q. After I read you this testimony which you gave back in February, 
Tam asking you if that refreshes your recollection. 
xe * 4E 
Q. Did that cause you to remember now? 
THE COURT: The question is how do you remember it now. 
THE WITNESS: I would say about three feet. i 
THE COURT: Three feet. | 
BY MR. CONNOLLY: | 
Q. Three feet. So the edge of the door is three feet north of the 
end of the platform. That is your testimony now. Is that right? 
A. That is right. | 
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Q. All right sir. 

xk * od sd 

Q. Mr. Butler, we have established here, I think, just before the 
recess, that in your testimony the truck involved in this accident of 
April 28, 1955 was not in the position shown in Plaintiff's No. 2 but was 

in from the end of the platform. Right? A. Right. 

Q. The door was sticking straight out, and was about -- that is, 
the edge of the door -- was about three feet in from the edge of this 
platform. Is that right, sir? A. The edge of the door, three feet. 

Q. On the day of the accident, the door was not pushed back as 
shown in that photograph, was it? A. No, it was not. 

Q. This is the truck, and it was sticking straight out like that? 
A. Yes. 

Q. LI understood before the recess you testified that the edge of 
the door, when it was in that open position, was three feet in from the 
edge of the platform. A. Right. 

Q. If this is the edge of the platform, and this is the truck here, 
the open edge of the door would be in three feet from the edge of the 
platform. A. That is right. 

Q. All right, sir. Now we have got that straight. 

Now had you been out on this platform during the course of the 
afternoon? A. I came out about one or one-thirty. 

Q. Did you see an O'Boyle Tank truck parked at the loading 
platform? A. Yes, I did. 

Q. It was parked along the side of the loading platform, facing 
out toward the street, was it not? A. Right. 

Q. Did you see any men in and about the vicinity of that truck? 

a oe + 6 

Q. When you were out on the platform about one-thirty, you did 
see an O'Boyle tank truck? A. Yes, I did. 


Q. Now did you see any men around the truck? A. Yes, I saw 
two or three men around it. 


Q. Was one of them Mr. Smith, the gentleman seated over here? 
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A. Isaw Mr. Smith. 

Q. Was one of them Mr. Wright? A. Yes. | 

Q. And do you know who the other person was? A. Well, he 
is not here today. ! 

Q. Iam sorry, sir; I can't hear you. A. I say he is not here 
today. I don't know his name. | 

Q. Did you ever hear the name Schiappa? 


Well, you say there was one other man there, besides. : It doesn't 


make any difference what his name is. | 

Now when you were out on the platform, did you hear any noise 
coming from the O'Boyle truck? Was there a pump in operation on the 
O'Boyle truck? A. Yes. | 

Q. Was it making a noise? A. Yes, it was. | 

Q. And that was about one-thirty? Right? A. About one- 
thirty. : 

Q. And you went back in the plant and did whatever you had to do? 
Is that right? A. That is right. | 

Q. And it got to be the time you figured it was time to take the 
truck tothe dump? Isthatright? A. Yes, sir. : 

Q. Did you come out on the platform as you were getting ready to 
take the truck to the dump? A. I came out on the platform. 

Q. Is there a door opening out onto that platform? A. Yes, sir. 

Q. That door is right there where the painted portion of the wall 
is? A. Yes, it is. i 

Q. And is that the door you came out of? A. That is the door 


I came out of. ! 
* sd x * 





Q. Now did you have any trash with you, Mr. Butler, when you 
came out the door to put in the truck before driving it away? A. No, 
I did not. : 

Q. You were all set to drive, were you? A. Right. 

Q. Was the back door of the truck still open? A. It was still 
open. | 








415 
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Q. Was the O'Boyle truck still there? A. Yes, it was. 

Q. Was the pump still running? A. Yes, it was. 

Q. And the first thing you would do was to close the door of the 
back of your truck? Right? A. Yes. 

Q. Did youdothat? A. Yes, I did. 

Q. Now, when you closed the door, did you look down the right- 
hand side of your truck? A. Well, when I came out to close the door, 
I reached over and caught hold of the door and pulled it around, walked 
it around. 

Q. This is the back of the truck. You mean you got out here and 
got the righthand edge of the door and came around this way and closed it? 
A. I reached over and caught hold of the door, and walked it on around. 

Q. Did you grab hold of the end of the door? A. No -- underneath the’ 
the corner of the door. 3 

Q. Out on the end, or inclose? A. Well, I would say halfway. 

Q. Then you pushed it to, I take it, and bolted it? A. No, I 
did not push it. I just caught it and walked it around and hooked it. 

Q. You didn't push it at all. You just took it and walked it 
around, like this? A. That is right. 

Q. And then you had to bolt it? A. I had to hook it, to keep it 
from coming open. 

Q. When you went out to grab the edge of the door, did you look 
off to your right? A. Yes, I did. 

Q. Did you see any man or men Standing there? A. No. 

Q. Or kneeling there or crouching there? A. No, I did not. 

Q. Did you look down the right side of your truck? A. Yes. 

Q. Did you see any man or men Standing, kneeling, or crouching? . 
A. No, I did not. 

Q. When you got the door closed, what did youdo? A. Whenl 
closed the door, I jumped off the platform on the driver's side. 


Q. On the driver's side, you are saying. A. Yes. 
Q. That would be the left side of the truck. A. The left side of 
the truck. 
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Q. And then what did you do? A. I picked up my rubber apron 
I wear around the plant, picked it up off the ground and put it in the truck. 
Q. What was it doing on the ground? A. Well, I throwed it down 
there on the ground when I finished putting some freight away. 





Q. Iam sorry. You dropped your voice. You threw it down on 
the ground when you finished putting what away? A. Some ereteht I had 
to put away. | 

Q. When was that? Was that when you were out on eet 


before? A. That was when I came out around one-thirty. | 

Q. Yes, sir. That was the last time you were out. A. Yes. 

Q. And you threw this apron down on the ground. A. That is right. 

Q. And you jumped down from the platform on the left side of 
the truck, picked up the apron, and you got up in the truck, on the 
driver's seat? Is that right? A. That is right. | 

Q. And then what did you do? A. Well, I turned on the ignition 

and started the truck up, and speeded the motor a sist times; 
and let my emergency brake down and started to pull off. I pulled about 
three feet, and I heard the front wheel hit something; and I injmediately 
(demonstrating with a bang) hit the brake like that. 

Then a man ran up aside the truck and said, "Oh, my lord, * he 
said. "Back up. You are on a man's leg." | 

Q. And you never saw this man? A. Yes, I saw him. | 

Q. Did you see the man you hit? A. No, I didn't see the man [ hit. 

Q. You never saw the man you hit. A. I saw him after I hit him. 
I never saw him before I hit him. : 

Q. Did Mr. Smith come up to you? A. No, he did not. 

Q. After the accident, did he come up to you? A. Well, after 
the accident when I seen Mr. Smith, he was out there coming down the 
yard to the man. 

Q. Iamsorry. After the accident you saw Mr. Smith where, 
sir? A. Coming down the yard at the edge of the platform. | 

Q. Coming down the yard by the where? Keep your voice up, sir. 
That is the trouble Iam having. You are dropping it at the end of your 
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417 sentences. Iam sorry. 
You saw Mr. Smith coming down the yard where? A. Almost down 
where the man was hit at. 
Q. Where the man was hit? A. Yes. I don't know where he 
came from, or anything like that. 
Q. And after the accident was over, did Mr. Smith say anything 
to you? A. No, he did not. 
- Q. Did he say anything to you about seeing the man? A. No, he 
didn't. 
Q. Let me read from page 65 of your deposition, Mr. Butler. 
The deposition is the record of what you said up in my office on that day. 
Do you remember there was a man there who took down everything you 
said? A. Yes, I remember. 
Q. And after he took it down, he typed it up, and this is the 
record of it. We call this a deposition. And do you remember you were 
sworn that day by that man who took down your testimony? A. Yes, sir. 


Q. I asked you these questions and you gave these answers. And 


I want you to pay attention to the questions and to the answers. And 
when I am finished Iam going to ask you if my having read this to you 
doesn't recall to you now that I mentioned it and that you did have a 
418 conversation with Mr. Smith. 

Question -- this is the question I put to you up at my office: 

"Did you have any conversation with anybody on the scene as to 
how the accident happened ?” 

You said: "You mean after it happened?” 

And I said, "Yes." 

"Answer: No, not that day I did not.” 

I said, "Did Mr. Smith ask you what happened?” 

And you said, "Mr. Smith, he saw what happened.” 

"Question: Did he ask you anything about the accident? Did he 
ask you why you didn't see the man or why you hit him? 

"Answer: Yes, he asked me why I didn't see him. I told him I 
didn’t see anyone when I got in the truck. 
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"Question: He asked you there on the scene why you didn't see 
him, is that right? | 

"Answer: Yes, he did." ! 

Now does that bring back to your memory that remark that Mr. 
Smith made to you there on the scene of the accident, that he sas 
you why you didn't see the man? 

Do you understand what Iam getting at? A. Yes, I think I under- 
stand it. 

Q. You see, I just read to you some testimony you gave up in my 

419 office, when your testimony was taken down by a court reporter, 
and I specifically asked you about what Mr. Smith said to you after the 
accident. And you said, "He asked me why I didn't see him. " 

Now does that bring back to your memory that he did ask that ? 

MR. McINERNEY: Just a minute, please, Mr. Connolly. 

I submit that the whole thing has to be read in context. The 
question before that was: : 

"You mean after it happened ? 

"Yes. 

"Answer: No, not that day I did not." 

When the conversation had taken place would have to be read into 
that answer, that "I did not talk to him on that day." 

THE COURT: You should read the whole subject. | 

MR. CONNOLLY: I quite agree with Mr. McInerney. It should 
be in context. But let's follow the context. | 

THE COURT: Read sufficiently of the context so that this gentle- 


man can understand and follow it. This is hard for lay people to follow 
this kind of thing. | 


BY MR. CONNOLLY: 

Q. This is what the court reporter took down as to what I said to 
you and what you said to me, Mr. Butler. And Iam reading it only to 
420 ask you whether by reading it to you it doesn't refresh your memory 
that back in February you testified this way and that that was true, that 

that is what happened -- | 
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"Question: Did you have any conversation with anybody on the 
scene as to how the accident happened?” 

You said to me: "You mean after it happened?" 

Question: I say, "Yes." 

You said, "No, not that day I did not." 

Then I said, "Did Mr. Smith ask you what happened?” 

You said, "Mr. Smith, he saw what happened." 

And I said: 

“Did he ask you anything about the accident? Did he ask you why 
you didn't see the man or why you hit him ?" 

And you said: 

"Yes, he asked me why I didn't see him. I told him I didn't see 
anyone when I got in the truck." 

Then I said to you: 

"He asked you there on the scene why you didn't see him, is that 
right ?" 

And you said, "Yes, he did." 

Now, my having read that to you, does that refresh your recollec- 
tion that Mr. Smith, after the accident, came up to you and said to you, 
"Why didn't you see the man?” A. No, I don't remember of Mr. Smith 
asking me, on that day. 

421 Q. Did he say it to you later? A. Yes, he did. 

Q. When did he say it to you later? A. It was the following day. 

Q. I see. . 

Now when you pulled off from the platform, did you blow your 
horn? A. No, I did not. 

Q. You said a few moments ago that when you closed the door you 
looked down the right side of your truck and couldn't see anybody. 
Right? A. Yes, I did. 


Q. Now I want to go back again to your testimony you gave up in 


my office and see if you recall giving this testimony and if this testi- 


mony is true. 
* 
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Q. You testified when the door was open, it was four feet from 


the corner there. Then I said to you: : 

"And when you reached for the door and when you closed it, you 
didn't look off to the right at all to see whether any people were standing 
down there, is that right?" ! 

422 And you said: 
"Well, I didn't see anyone when I closed the door." 
And I say: 





"Do you have any recollection of looking?" 

And you said: | 

"Well, I probably looked, but I didn't see anyone, not at all." 

Then I said to you: ! 

"I don't want to lead you and I don't want to put words in your 
mouth, but I think you have three possible answers. I think you can 
say you didn't look, you did look, or you don't remember whether you 
looked or not." | 

And you said: : 

"What I say is, I don't remember whether I looked or abt 7 

Now do you remember giving that testimony? A. Yes, I do. 

Q. Is the testimony true? | 

Was the testimony when you gave it true, the ieatimiony| I just read? 
A. Well, when I closed the door, I was looking right down beside the 
truck, when I was coming facing the door. | 

Q. And you didn't see any man? A. I didn't see anyone at all. 

423 Q. And when you got in the truck and started the truck, you didn't 

see anyone? A. I didn't see anyone. 





Q. And when the man hollered to you to stop, you had run over a 
man, you still hadn't seen anyone? A. That is right. 

MR. CONNOLLY: Thank you. I have no further questions. 

MR. McINERNEY: No questions. | 

THE COURT: That is all, Mr. Butler. Thank you. Step down. 

(The witness Butler accordingly left the stand. ) | 
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MR. CONNOLLY: If Your Honor please, that completes my testi- 
mony, with one exception. I have the United States life tables, showing 


the age -- 
THE COURT: That is a matter of judicial notice, and I think we 
can attend to that in the recess in the absence of the jury, can't we? 
MR. CONNOLLY: Yes, sir. 
THE COURT: All right. We will let the jury go to lunch, then. 
And will you be ready to resume at 1:45 today, as our regular program ? 
MR. McINERNEY: Yes, Your Honor. 
MR. CONNOLLY: Yes indeed. 

424 THE COURT: Ladies and gentlemen, Iam going to excuse you 
now, the plaintiff's evidence having been concluded; and of course you 
have heard considerable of the other evidence as well. Keep in mind 
my admonition, won't you, not to discuss it, not even among your- 
selves, until the proper time comes. Have a nice lunch, and I will look 
forward to seeing you again, then, at 1:45. Thank you. You may leave 
now. 

(The jury having left the courtroom:) 

MR. CONNOLLY: Mr. McInerney has agreed we have to inter- 
polate a little bit, between 25 and a half and 26 years. 

THE COURT: Well, just agree on it. 

Do you want the usual instruction about the fact that this is the 
use of the mortality table? Or do you want me to give something on it? 

MR. CONNOLLY: You can just state to the jury that this is the 
life expectancy table; that it doesn't mean any one particular individual. 

THE COURT: That is what I say, the usual business; that it 
doesn't guarantee that any one of us is going to live that long -- or we 
may live longer. 

Very well. 

MR. McINERNEY: I make a motion for a directed verdict. 

THE COURT: All right. Let us do that now in this interval. 
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ON DEFENDANT'S MOTION FOR DIRECTED VERDICT 
MR. McINERNEY: There has been no showing of negligence on 
the part of the defendant. : 
THE COURT: The motion is overruled, the exception allowed. 
MR. CONNOLLY: I have one request I would like to make for the 
record before we take up prayers, if Your Honor please. I would like 





to make a motion to strike the defense of contributory negligence. And I 
am prepared to support that. | 

THE COURT: Well, I will be glad to hear anything. If you want 
to give me some citations, I will consider them. 

ON PLAINTIFF'S MOTION TO STRIKE 
DEFENSE OF CONTRIBUTORY NEGLIGENCE — 

MR. CONNOLLY: The closest case on the facts I can find is a 
very recent case in the Court of Appeals in Maryland that our courts 
very frequently have occasion to cite. Of course we take our common 
law from Maryland. It is in 120 Atlantic 2d, 397, a 1956 case. 

THE COURT: I will take a look at it in the interval. 

Now I have asked Mr. Bigelow to come in with a damages in- 
struction which I have modified from the request of the plaintiff in 
various particulars. I thought I would submit it to you both so you 
could look at it and call my attention to anything you feel is incorrect 

426 about it. And in that connection I want to ask you if you do not have 
the same rule in the District that is general elsewhere, to the effect 
that with respect to future damages it must appear with reasonable 
certainty. ! 

MR. CONNOLLY: Reasonably probable. 

THE COURT: I notice in your standard book o@ instructions you 
spoke so highly of, it gives the reasonable certainty rule. 

MR. CONNOLLY: It is the reasonably probable rule that is the 
test. And as a matter of fact our Court has had occasion to say that 
the fixing of damages is at best a speculative. 

THE COURT: All I want you to do is tell me what the rate here 


is, because it varies in various jurisdictions. In some jurisdictions 
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the rule is that future damages must be shown with reasonable certainty, 
and you charge accordingly. In other jurisdictions, reasonable prob- 
ability, or this or that or the other, is applied. 

Now what is the rule here? I was prepared to use the reasonably 
probable rule, but discovered this stock instruction in this book of stock 
instructions which seemed to indicate to the contrary. Now what is the 
rule, Mr. McInerney? 

MR. McINERNEY: I think it is reasonable certainty. 

427 MR. CONNOLLY: He would. 

MR. McINERNEY: I mean, that is what we have always had. 
That is why it is in the book. 

MR. CONNOLLY: No, we haven't, either. 

As a matter of fact, the test in any civil case is probability. All 
we have to show is the greater balance of probabilities. 

THE COURT: I am talking about future damages, Mr. Connolly. 

MR. CONNOLLY: I realize that. 

THE COURT: This is a special field. Iam talking of future 
damages -- future pain and suffering, future loss of earnings, and so 
forth. I have been various places where they hold one thing and another. 
In Washington it is reasonable certainty. In California it is reasonably 
probable. So, what is it in the District of Columbia? And cite mea 
case. 

MR. CONNOLLY: Hurd -- H-u-r-d. I will have to get this for 
you. I will have to get these for you, because this is a matter -- 

THE COURT: Well, you should be prepared on a thing like that to 
advise me, because I don't know. 

MR. CONNOLLY: Yes, I understand. 

THE COURT: I am away from my own bailiwick. 

MR. CONNOLLY: My prayer raised the question of reasonable 

428 probability. And that is what was always granted against me and 
for me. 

THE COURT: If you will take this damage instruction right now 
and quickly run through it. I tell you what you do. Run through it at the 
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noon hour. And when we come in, see if you have any objections. 

The only thing we have to do is, if it is ‘reasonably certain, " 
then it will be all right as the second page is drawn -- or the third page. 
If it is not, all we have to do is strike out the word "certain" and put in 
“probable, "' or whatever. ! 

But I would like you to give me a case. Let Mr. Belen per- 
haps. He won't be thinking about the argument and he could dig it up for 
you. And on the other hand, Mr. McInerney, if you have any ready in 
your little black book, any citations on this, I would be glad to have it. 

MR. CONNOLLY: Your Honor, we have a real problem here. 
This is not nearly as important as the question of contributory negli- 
gence. Because if contributory negligence is not dropped or stricken 
as a defense here, Iam going to insist upon a last clear chance in- 


struction. 


THE COURT: You can submit anything you think the situation calls 
for. I don't know whether that is a threat or a promise. | 
MR. CONNOLLY: No, no. It wasn't intended as a threat. But 


429 that is something that we then will have to get up. 

THE COURT: I am not going to prejudge anything. | 

MR. CONNOLLY: I was hoping we could get a ruling on it now. 

THE COURT: Well, I will have to look at this case on it 
Shouldn't I take a look at it, in all fairness? 

MR. CONNOLLY: Certainly. 

THE COURT: All right. I will take a look at it at the coon re- 
cess. And if you have any others you want me to look at, I will look at 
those as well. Do you have any others? 

MR. CONNOLLY: Not on this problem. 

THE COURT: The only one you have cited me on withdrawing the 
defense of contributory negligence is 120 Atlantic 2d 397, which I under- 
stand to be a Maryland case. | 

MR. CONNOLLY: Court of Appeals, Maryland. ! 

And I will cite you to the case of Daugherty versus Charles 
Thompkins. It is in 99 U.S. Appeals D.C. I don't have the page. 
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THE COURT: All right. We will try to find it in 99 U.S.D.C. 

MR. CONNOLLY: Iam sure it is in that volume. 

THE COURT: Now other than that, under the rule, I think all the 
subject-matter covered in your request will be given, not necessarily in 

430 your language. But the substance of all that you request will be 

covered. 

Is that it? 

MR. CONNOLLY: Yes. 

MR. McINERNEY: That is it, Your Honor. 

THE COURT: Very well. We will recess until one-forty-five. 

(Accordingly at 12:30 p.m. the luncheon recess was taken until 
1:45 this afternoon, the jury having been previously excused until that 
time. ) 


AFTER RECESS 
(The jury not in the courtroom:) 


THE COURT: Iam sorry to delay you, gentlemen; but I wanted 
to look at those cases you cited to me. Is there anything else you want 
to state now, before I make my ruling, either one of you? 

MR. CONNOLLY: I have a few things to say. No. 1, for the pur- 
poses of the record, .and also out of conviction in the matter, I would 
like to move Your Honor to direct a verdict on the subject of liability 
on behalf of the plaintiff. 


ON PLAINTIFF'S MOTION FOR DIRECTED 
VERDICT ON LIABILITY 


I see no escape from liability here. The testimony is that this 
man was not seen by the driver of the truck. He was in a position 

where he could be seen, and there is no testimony that he could not have 
been seen. I think under those circumstances it clearly makes out a 
case of improper lookout, and I don't think the jury can conclude to the 
contrary. 

THE COURT: I do not agree with that. I think there is ample 
evidence from which an inference to the contrary can be drawn -- not 
that I would say that I would draw it or that any particular person would. 
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But I am quite content that there is evidence from which a contrary 
conclusion can be drawn. Therefore that motion is denied and exception 
allowed. | 


FURTHER ON PLAINTIFF'S MOTION TO STRIKE 
DEFENSE OF CONTRIBUTORY NEGLIGENCE 


MR. CONNOLLY: Now on the matter of the contributory negli- 
gence defense which the defendant has raised, I see no basis for con- 
cluding that a jury could infer any contributory negligence. : The evi- 
dence in this case is clear that there was no moving traffic in this yard 
during the time Mr. Wright was there. The truck was stationary. It 
had been there for several hours. : 

Even assuming he kneeled or bent down off the right front of the 
truck, there is no evidence that he knew or should have known that that 
was a position of danger. 

432 The contributory negligence defense as it exists in this case is 
more analogous to that of assumption of risk, really. I know the two 
are sometimes interchangeable. Whatever you call it, the only action 





here in this particular case that could be assigned as a basis for contri- 
butory negligence is that Mr. Wright put himself in a position of danger. 





Under those circumstances there has to be some evidence or some basis 
from which the jury could infer that he had reason to know that this was 
a position of danger. And I don't think there is any such testimony, that 
he knew that he was exposing himself to a known danger. In those 
circumstances I don't think it is appropriate to submit the issue of contri- 
butory negligence to the jury. | 

THE COURT: The motion is denied and exception allowed. I will 
merely only make this very inadequate comment, that of all the people 
in the yard apparently Mr. Wright was the only one who took no account 
of the fact that the truck was even there. And there is no dispute but 
what it was. For that reason and for various other reasons I think it 


fairly can be inferred from this evidence and in my judgment the issue 


is in the case and should be submitted to the jury. 
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MR. CONNOLLY: In view of that, I then ask Your Honor to in- 
struct on last clear chance. I gave your law clerk a written -- 


433 ON PLAINTIFF'S REQUEST FOR INSTRUCTION 
ON LAST CLEAR CHANCE 


THE COURT: I just read the cases and read your memorandum, 


and on that I have concluded to submit the issue, to give your request 
substantially as you request it. I had a little difficulty with some of 
your handwriting. 

MR. CONNOLLY: Yes, sir. I realize that and I apologize to 
Your Honor. 

THE COURT: But substantially as requested Iam going to sub- 
mit it, on the strength of Finney versus Capital Transit, 91 U.S.D.C. 
61, and Capital Transit versus Garcia, 90 U.S. D.C. 168. 

I will frankly say, however, that if the matter had been brought 
to my attention at an earlier time in some manner or other, I would 
have had more opportunity than obviously I have had in this brief lunch 
hour to fully consider the matter. On that brief acquaintance with the 
subject and on your request Iam going to submit it. But I must say that 
if further developments in the case indicate it, Iam going to give it 
much more close attention and thought than I have been able to do in 
this time. But I am going to give the request, because of the peculiar 
character of the rule here in the District, the broad effect that has 
been given to the rule here, apparently quite exceptionally so. 

434 MR. CONNOLLY: Yes. You don't need inextricable peril here 
at all. 

THE COURT: It appears the rule here is quite different than 
generally elsewhere, and on that theory Iam submitting it. 

All right. Now is there anything else? Is there anything else you 
would want to submit, Mr. Connolly? 

MR. CONNOLLY: I don't know what Your Honor thinks about 
this business of reasonable certainty or reasonable probability. 

THE COURT: Iam going to give the reasonable probability, al- 
though I haven't been cited anything that bears on it. In my judgment 
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the citations you gave me on that just don't bear on it. But I am going 
to give it the reasonable probability, which is the more favorable to you. 
If that is error, you have asked for it. | 

MR. CONNOLLY: Iam not going to argue with the Judge. 

THE COURT: Now one other thing on your side of the case, have 
you examined my re-do of the damage instructions, and do you find any 
error excepting the certainty business and not the probability ? 

MR. CONNOLLY: No, sir. With that exception, I think itis a 
fine one. I hope to keep it and reuse it. 

THE COURT: In other words, you agree that the damage instruc- 

435 tions, modified by the probability rather than ii es as I have 
submitted them to you, are satisfactory to you? 

MR. CONNOLLY: Yes, perfectly satisfactory. 





THE COURT: Thank you very much. 

Now, Mr. McInerney, is there anything that you have that ought 
to come out before we proceed? 

MR. McINERNEY: I think I ought to announce formally for the 


record that the defendant rests. 


ON DEFENDANT'S MOTION FOR DIRECTED VERDICT 
AT CLOSE OF ALL THE EVIDENCE | 


And I would ask for a directed verdict at the close of all the evi- 
dence for the defendant, for the same reasons that I have heretofore 
mentioned. | 
THE COURT: The motion is denied and exception allowed. 


FURTHER ON PLAINTIFF'S REQUEST FOR INSTRUC- 
TION ON LAST CLEAR CHANCE 


MR. McINERNEY: This last clear chance brings up a rather 
interesting situation. This of course is the first time that the defendant 
has been made aware of the fact that the doctrine of last clear chance 
is to be invoked. There is nothing in the pretrial; nor has there been 
any intimation of it. | 

It would appear to me that based on what the Court of Appeals has 
436 heretofore held, that I probably should announce surprise and make 


a motion for a mistrial. It seems to me, however, that having concluded 
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this case at this point, that depending upon developments which here- 


after might come in, that I would be given an opportunity to discuss 
that point further. 

In other words, Ihave never wanted to ask that after a case is 
concluded, to stand up and call out for a mistrial. With that I would 
accept it, although it is coming as a great surprise to me. 

THE COURT: I recognize it is a surprise to you, because it was 
a surprise to me. I heard nothing about last clear chance until just the 
last five minutes before we recessed here prior to the noon recess. 
And then I have been given a couple of cases that I have only just barely 
had a chance to skimmingly look at. And that is why I am giving the 
thing. But Iam going to take a longer and a fuller look, and of course 
give you an opportunity to submit anything you wish to submit on it. I 
am not precluding you from doing that, but I won't take the time to do 
it now. 

MR. McINERNEY: Very well, Your Honor. 

THE COURT: Is that agreeable to you? 

- MR. McINERNEY: Yes, Your Honor. 
THE COURT: Now are there any other matters to be settled? 
437 MR. CONNOLLY: No, Your Honor. 

THE COURT: Then, finally, how much time is it your practice 
to allow each other in verbal combat here? 

MR. CONNOLLY: It runs anywhere from a half an hour to an 
hour, and I would like between 45 minutes and an hour. 

THE COURT: That is in keeping with my general proposition. 
There is not much to be said in a case of this kind that would take you 
more than 45 or thereabouts, I don't think. If we took 45 minutes a 
side, that would be an hour and a half; and with a little recess between, 
that would bring us down to about four o'clock. 

Would you prefer that I go ahead and charge and let the jury pro- 
ceed with the case tonight? Or would you prefer that I bring them back 
in the morning and charge them? 
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MR. CONNOLLY: If you address the question first to me, I would 
prefer that you do it tonight, and let us try to get a verdict this evening 
or in the morning. 

THE COURT: Then I won't press it any further, because that is 

what I would prefer, unless Mr. McInerney objects. : 

MR. McINERNEY: No; that is what I would prefer. ! 

THE COURT: Then we are all in agreement. Finally we are 
winding up in a most excellent manner by all being in agreement on 
something. So that is the order in which we will proceed, and I will go 
ahead, whatever time it may be, and finish the charge and conclude the 

438 case today, since all agree that will be best. 

Bring in the jury. : 

MR. CONNOLLY: And when the jury gets in the box may I tell 
them by stipulation that the life expectancy is 25 years? 

THE COURT: Yes. | 

(The jury now being in the box:) : 

THE COURT: Ladies and gentlemen, the evidence in the case has 
now been concluded. Both sides have rested in the presentation of evi- 





dence, and you are now going to hear what becomes the next phase of 
the trial, namely, the argument of the counsel. First you will hear the 
argument of Mr. Connolly for the plaintiff, and then Mr. McInerney for 
the defendant, and possibly some reply by Mr. Connolly if he desires. 

Following that the Court will give you the charge. And then of 
course the final phase of the trial will be your own deliberations on the 
verdict. | 

We will now hear from Mr. Connolly. | 

MR. CONNOLLY: If Your Honor please, before we proceed, 


there is one thing I overlooked. May we come to the bench on ihe very 
quickly ? ; | 
THE COURT: Yes. 


MR. CONNOLLY: We don't need the reporter on this. 
439 (At the bench, not recorded.) 
(Counsel having returned to trial tables:) 
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THE COURT: I have allowed each of the lawyers up to 45 minutes 
a side for theargument. You will understand they are limited to that. 
And if they should happen to conclude, that is the reason, because I have 
made that ruling. 

MR. CONNOLLY: Ladies and gentlemen of the jury, we have just 
one final piece of evidence to present to you, the United States life tables 
put out by the Department of Health, Education and Welfare, which show 
that a man 47 years old, as is Mr. Wright, has a life expectancy of 29 
years. You understand that is an average of all white males in the United 
States of age 47.. They have a life expectancy of 25 years. Some of 
course may live longer, and some may die sooner. 

OPENING ARGUMENT IN BEHALF OF PLAINTIFF 

Now, ladies and gentlemen of the jury, the time has come in this 
case when it is shortly to be delivered into your hands to mete justice 
as between the parties in this case. For three days I have appeared be- 


fore you and tried to present evidence on behalf of the plaintiff, Mr. 
Wright. When Iam finished, Mr. McInerney will address you. 


I feel a grave sense of responsibility in this case at this time, not 
necessarily that my remarks are important, but that I communicate to 
you some of my feelings about this case; that I give you Mr. Wright's 

440 position as favorably as possible. 

This is his only day in court. This suit was filed back in 1956. 
He has waited until now for his day in court. He has had his day in 
court. When he leaves this courtroom, carrying unto his breast your 
verdict, he won't be able to come back. That is the end. It is the end 
tomorrow, ten years from now, the remaining days of his life. When 
you go to the jury room he would appreciate it and I would appreciate it 
if you would consider his case from that viewpoint. He can't come back 
next week and ask another jury to help him out. You can't change your 
mind next week and say, 'We didn't do right by Harry Wright."’ This is 
his one, his last opportunity for justice. That he is entitled to justice I 
think is inescapable in this case. 





99 ! 

Now there are issues, yes. But I think if you will bear with me 
while we go over the evidence, you will see that on all issues Harry 
Wright has carried his burden of proof and is entitled to hic verdict. 
What are these issues? -- 

One, was there negligence on the part of the Meadow Gold driver? 

Two, is Harry Wright contributorily negligent, that is, a his 
own negligence play a part in this accident? 

Three, His Honor will instruct you on a doctrine Ease) as the 
doctrine of last clear chance. You will hear his charge. Briefly it 

441 means that even though you find that Harry Wright was negligent, 
contributorily negligent, if the defendant had a later opportunity to 
have avoided this accident and failed to take it, the defendant - neverthe- 
less liable. | 

They are the issues on what we call liability, that is, who is en- 
titled to recover, or who is entitled to win, the plaintiff or the defendant. 

We have other issues, issues going to damages. 

ss 3E * * io 

Does it make any difference whether Harry Wright is standing or 
stooping? Isubmit it does not. You have, as I said, the so-called last 





clear chance doctrine to consider. | 

His Honor will instruct you, when these arguments are over, that 
even though you find Harry Wright negligent -- I don't see hew you can, 
but if you do -- that if by the exercise of reasonable care his position 
of peril could have been discovered by Meadow Gold or its employees -- 
and you can see these photographs later, of course, if you wish -- if his 





position could have been discovered by Meadow Gold or its employees 
and they have warned him by sounding a horn, telling him to move, or 
not starting the truck until he got away, then he is nerexmieless entitled 


to recover. 


The last clear chance doctrine means simply this: Who had the 
last clear chance to avoid this accident? Meadow Gold or Harry Wright? 
It is only necessary that Harry Wright be oblivious of his peril; and 


certainly it is inescapable that he was in this case. His back was to the 








100 
truck. If, standing up or kneeling down, he didn't know the truck was 
going to be started, he was unconscious of the fact that the truck was 
going to be started. 

And was he in a position that he could have been discovered by 
the exercise of reasonable care? Certainly he was. Can you find from 
the evidence in this case that he was in a position where he could not be 

452 seen? Where have the defendants shown you that this driver could 
not have seen him had he looked, either before he got in the truck or 
after he got in the truck? 

Now I don't want to castigate or blame the driver. I have told 
you before what my impression of the matter is, that from habit and 
custom he got in the truck, and he didn't feel the necessity of looking 
this particular day. He just wasn't conscious of what was going on 
around him and didn't look, and this accident happened. 

You will recall in this connection that Mr. Smith, when he was 
on the stand, I asked him if he said anything to Butler about why didn't 
he see the man. Mr. Smith denied that he did. Mr. Butler on the stand 
this morning said that the day after the accident Smith said to him, 
"Why didn't you see that man?” 

Now if Harry Wright was down on his haunches, if he was ina 
position where he couldn't have been seen by the driver of the truck, 
why did Doc Smith say that to the driver of the truck? It was obviously 
an accusation, that Doc Smith at that moment thought that Harry Wright 
should have been seen. | 

Iam not going to press this question of negligence any further. 

I think the evidence in the case on the part of the plaintiff shows that he 
was in a position where he was entitled to the exercise of due care from 
453 the defendant. I don't think the defendant gave him that due care. I 
don’t think the driver of the truck saw him. And whether he didn't see 
him because he didn't look, or because he didn't look carefully, makes 


no difference. Under those circumstances Harry Wright is entitled to 


your verdict. 
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JUDGE'S CHARGE TO THE JURY | 

THE COURT: Ladies and gentlemen, we now come to the next to 
the last phase of the trial, which consists of the instructions of the 
judge to the jury concerning the law applicable to the case. And of 
course the final phase of the trial consists of your own deliberations 
and determination of what the proper verdict shouldbe. 

Iam sure that it has been emphasized to you on other occasions, 
and I recall mentioning it myself at the opening of this trial, that the 
function of jurors in a trial in which a jury participates is to determine 
what the facts of the case were and are, determining that upon their 
judgment of the credibility or the truthfulness and the weight and value 
of the testimony that is presented to them. Now in that field of finding 
facts, the jury are the final and ultimate authority, and the jury are 
charged by their oath and by the law with determining those facts ac- 
cording to the jury's judgment and conscience and intelligence about 
the facts, even though that differs from anything suggested si the law- 
yers, the judge or anyone else. 

In the field of the law, however, there the judge is the final 
authority as far as the particular case is concerned. There are ample 
provisions for correcting the errors of the judge with respect to the 
law; but they do not contemplate any action by the jury in that particular. 

492 In other words, the jury are obliged to accept the law as the court 
states it to be, and to follow that law, whatever result may come from 
it, according to their best and honest judgment about it. 3 

In this court the court may, as generally in the Federal courts 
throughout the nation, make comment about the facts, summarize the 
evidence, suggest to the jury wherein the court thinks how the evidence 
should be weighed and viewed. But even when the judge does that, the 
jury are not obliged to follow the suggestions of the judge. On the con- 
trary, the jury are obliged to follow their own judgment and deter- 


mination of the facts, even if it becomes necessary to differ with the 
judge about it. | 
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Therefore if it should seem to you that in some way or other I 


have made some comment or suggestion by either my word or manner 
of my view of any phase of the facts, please be assured that it was in- 
advertent and not intended, and that I intend to leave all of the questions 
about the facts to your good judgment. 

The case has been relatively short. The issues are quite simple. 
And Iam quite satisfied that in every particular you will be as able as I 
would be, in fact I think more able, because the combined judgment of 
all 12 of you and your experience in life will bring to the determination 
of those questions of fact much more wisdom and experience and judg- 

493 ment than any single individual could give to it. In any case I make 

no comment, and leave that phase of the case entirely to your judgment 
and appraisal. 

Now I should also call to your attention the fact that in giving 
this charge -- by the way, we sometimes call the instructions a charge, 
which is an older term but the same thing, under either name -- in 
giving the charge this will be done as I am doing it now orally, and orally 
only. You will not be provided with any booklet or transcript of what I 
am saying. You will hear these instructions but the once. And there- 
fore a heavy responsibility is cast upon me to make the instructions as 
simple and understandable as the subject-matter will permit. And on 
your part it requires that you listen very closely and attentively so that 
you will know and understand the principles of law that you must have 
in mind in considering the verdict in the case. 

I do not think it necessary for me to over-elaborate the nature 
of the case and the issues presented, because Iam sure you have that 
in mind. We are concerned here with this accident that happened on 
the 28th day of April, 1955, at the premises of the Meadow Gold Pro- 
ducts people, here in Washington. And arising out of that incident the 
plaintiff, Mr. Wright, makes a claim for damages against the defen- 
dant, based on his claim and allegation that the defendant was negligent, 
in one or more particulars that I will call your attention to in a few 

494 minutes. 
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The defendant denies that it was negligent in any manner, or that 





any negligence of the defendant caused any injury to Mr. Wright; and on 
the other hand alleges that Mr. Wright himself was negligent and that 
his negligence was a proximate and contributing cause of the injury and 
damage for which Mr. Wright seeks recovery. | 

Now these, namely, negligence, contributory negligence and the 
subject of damages in general, are the three general issues in the case 
for determination. : 

If it be that the jury finds that the defendant was not negligent, 
then of course that is an end of the case and the verdict must be for the 
defendant. ! 

On the other hand if the jury finds that in one respect or another 
the defendant was negligent, then the next question that would arise 
would be whether or not that negligence was a proximate cause of in- 
jury to Mr. Wright. And if that is answered in the affirmative, then 
you would have the question of whether or not Mr. Wright himself was 
negligent and did his negligence proximately cause or contribute to 
causing the injury. ! 

And after considering the issues on what we call liability, sda 
negligence or contributory negligence, if you find that there is no li- 
ability on the defendant, then of course that is an end of the matter. 

495 On the other hand if you find that there is liability on the part of 
the defendant, then of course you come to the question of damages and 
what if any award should be made to Mr. Wright as a result of the in- 
juries and damages he claims to have sustained in the accident. 

In general that is the outline of the issues with which you must 
deal in arriving at your verdict. | 

No presumption of negligence whatever arises from the mere 





happening of the accident with which we are concerned in the case, or 
from the fact that Mr. Wright may have sustained injury or damage. 
On the contrary, the legal presumption is that reasonable care was 
exercised by both the plaintiff and the defendant, and the burden of 
proof is upon the plaintiff to establish by a fair preponderance of the 


1 
| 
| 
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evidence that the defendant was in fact guilty of negligence in one or 
more of the particulars alleged. 

And on the other hand the defendant has asserted as its affir- 
mative defense that the plaintiff was guilty of contributory negligence. 
And in that particular, that is, as to the affirmative defense, the bur- 
den of proof is upon the defendant to establish such defense by a pre- 
ponderance of the evidence. 

This term, the burden of proof, means the burden of producing 
evidence which fairly preponderates over the opposing evidence. It is 
not necessary that the party upon whom the burden of proof rests as to 

496 a particular fact or issue sustain such burden solely by witnesses 
that such party may himself call in the case. In determining whether a 
party has carried a burden of proof resting on such party, you must 
consider all of the credible evidence in the case that bears upon that 
issue. 

This term, preponderance of evidence, as I have used it several 
times now, means the greater weight of the evidence, not necessarily 
determined by the number of witnesses who may testify on one side or 
the other, nor is it to be determined solely on direct evidence or cross- 
examination. It well may be in a given case that a jury will be fully 
convinced of a fact by a preponderance of the evidence where they take 
the evidence from witnesses produced by the other side, or may find 
the fact established by a single witness, whereas several have testified 
to the contrary. Do you understand? I mean it is the weight of the evi- 
dence, what appeals to you as the truthfulness, credibility of it, and the 
weight and value to be attached to it. 

The preponderance of the evidence in a civil case simply means 
the excess of the weight of the evidence, or that amount of evidence 
which turns the scales which were evenly balanced before its intro- 
duction, either one way or the other. 


Now if upon a given issue you find that the evidence submitted to 


497 you on that issue is evenly balanced, so that you cannot say from 


that evidence that it preponderates one way or the other, then as to such 
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an issue of fact you must resolve it against the party having the affir- 


mative burden of proof on that issue. 

The term "proximate cause," or ' ‘proximately caused, " means 
that cause which in a direct, unbroken sequence produces the injury 
complained of and without which the injury would not have occurred. 

Of course neither in this particular nor in any other in your delibera- 
tions are you permitted to resort to guesswork or speculation, con- 
jecture or surmise or matters of that kind. 7 

At the outset it should be pointed out to the jury in this particular 
case that the only acts or omissions of alleged negligence with which 
the defendant company is charged in this case are those of the com- 
pany's employee, Butler, hamely, the driver of the trash truck. In 
order for the plaintiff to recover in this case, he must prove negligent 
acts or omissions on the part of Butler; and unless he does ‘so bya 
preponderance of the evidence, then the defendant company cannot be 
found to have been negligent in any particular whatever. | 

If however it be found that negligent acts or omissions of Butler 
have been established by a preponderance of the evidence, then the 
defendant company is charged with such negligence and is liable therefor. 

498 While on the premises of the defendant company, the plaintiff 
Wright was what the law calls a business invitee. The defendant and the 
defendant's employees owed to the plaintiff invitee the duty of exercising 
ordinary and reasonable care to avoid injury to the plaintiff while he 
was on the defendant's premises. And embraced within the concept of 





such duty would be the duty not to put a vehicle in motion at a time or 
under circumstances when in the exercise of reasonable care it appeared 
or should have appeared to the vehicle driver that there was a likeli- 
hood that a movement of the vehicle would cause injury to the plaintiff. 
On the other hand, the responsibility of the defendant's employees 
having the control of the premises and of the defendant's vehicle was not 
absolute, that is, the defendant and its employees were not ihsurers of 
the safety of the plaintiff while he was on the defendant's premises. 
The defendant's employees were entitled to assume that the plaintiff 
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would exercise reasonable care for his own safety and that he would 


perceive that which would be obvious to him upon the exercise of his 


senses in the exercise of reasonable care. 
There is no duty to give an invitee notice of dangers which are 
or ought to be obvious to the invitee in the exercise of reasonable care. 
499 If you find that the defendant's driver moved the defendant's truck 
without taking such lookout and precautions as were required in the 
exercise of reasonable care under the conditions then existing to as- 
certain whether such movement could be made in safety with respect to 
the plaintiff, then of course such conduct would constitute negligence. 

Now in determining whether there was negligence in this case, 
by either the plaintiff or the defendant's driver, Butler, the conduct of 
both the plaintiff and the truckdriver Butler must be considered in the 
light of the then existing circumstances as shown by the evidence, This 
rule of law rests on the self-evident fact that reasonably prudent persons 
will react differently to different circumstances and conditions. Those 
circumstances enter into and in a sense are a part of the conduct in 
question. 

An act which may be found negligent under one set of conditions 
might not be so under another set of conditions. Therefore to arrive 
at a fair standard we ask what conduct might reasonably have been ex- 
pected of a person of ordinary care and prudence under the same or 
similar circumstances. And our answer to that question gives us a 
criterion by which to determine whether or not the evidence before us 
proves either negligence or contributory negligence. 

The plaintiff's claim is based on his allegations that the defen- 
dant, through its truckdriver Butler, failed to observe this standard of 

500 reasonable care, in that the employee failed to give full time and 
attention to the operation of the truck, that he failed to keep the vehicle 
in proper control, that he failed to sound a horn or warning, and failed 
to look. That is what the plaintiff claims. If you find it established by 
a preponderance of the evidence that in fact the defendant through its 
driver acted or failed to act as charged in any one or more of the 
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particulars referred to, then you must determine whether in your con- 





sidered opinion such acts or omissions violated the standard of reason- 
able care as it has been defined for you, in other words, whether or not 
the acts or omissions of the defendant might reasonably have been ex- 
pected of a person of ordinary prudence under the same circumstances. 

Now the defendant on the other hand claims that the plaintiff 
Wright failed to observe the standard of reasonable care and thereby 
was guilty of contributory negligence, in that he failed to keep a lookout 
for vehicles in the defendant's yard and in that he knelt or squatted or 
otherwise placed himself in a position near the trash truck involved 
where it became difficult or impossible for the driver of that vehicle 
to observe him in the exercise of reasonable care by the driver. 

That is what the defendant claims. And in considering those 
claims you must use the same standard that I have just previously de- 





901 fined for you concerning this question of what a reasonably prudeni 
person of ordinary care would exercise in the same or similar circum- 
stances. The answer to that question, then, gives you the answer to 
whether or not you find either one or the other or both negligent, under 
the conditions then existing. 

Now to summarize, the issues to be determined by you are these: 

First, was the defendant negligent? If you answer that question 
in the negative, that is an end of the matter and your verdict is for the 
defendant. If you answer that question in the affirmative, then the next 
question for you to consider is was the defendant's negligence a proxi- 
mate cause of injury to the plaintiff? Now if you answer that question 
in the negative, here again the plaintiff is not entitled to recover and 
your verdict will be for the defendant. On the other hand, if you answer 
this question of proximate cause in the affirmative, then you must turn 
to the third question presented, which is was the plaintiff negligent. 
And if you find that he was not negligent, and you have previously found 
that the defendant was negligent and proximately caused the injury, then 
of course you will be confronted with the matter of what if ge damages 
to award the plaintiff. 
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Now if you find that the plaintiff was negligent, then of course you 
502 must consider whether or not his negligence proximately contri- 
buted to the accident and injury for which he claims recovery in the case. 
If you find he was negligent and his negligence contributed to the acci- 
dent, then of course your verdict must be for the defendant. On the 
other hand, if you find in the negative on either of these questions, of 
either negligence on the part of the plaintiff or a lack of proximate 
cause, then of course your verdict will be for the plaintiff and it will 
become your duty to determine the amount of damages that should be 
awarded to the plaintiff. 

Now I have just told you that if you find that the plaintiff was con- 
tributorily negligent and that his negligence proximately contributed to 
the accident, that he may not recover. However, that instruction is to 
be qualified and understood by what I am now about to tell you. 

If you find that the plaintiff was not aware of the peril in which 
his position near the defendant's truck had placed him, and if you find 
that the defendant's driver Butler knew or could have known by the exer- 
cise of reasonable care under the then existing circumstances of the 
plaintiff's position of peril, and that he could by the exercise of reason- 
able care -- that is the same matter I have spoken to you about before-- 
have avoided the accident, by warning the plaintiff or not starting up the 
truck, or whatever -- then of course the defendant would be liable to the 
plaintiff, even though in the first instance you find the plaintiff to have 

903 += been negligent. 

Now this is known as the last clear chance doctrine. And re- 
duced to simplicity it means that the plaintiff's negligence will not de- 
feat his recovery if the defendant by the exercise of reasonable care 
would have discovered the plaintiff's position and could have avoided 
injuring him by the exercise of reasonable care. 


No person, whether he is a pedestrian, a person proceeding 


afoot, or whether he be the operator of a vehicle, is permitted in law 
to escape a charge of negligence by saying that he did not see, observe, 
or appreciate that which he could and should have seen, observed and 





109 | 
appreciated in a given situation, if he were exercising reasonable care 
under the conditions then existing. 

A person will be equally negligent if, when required by the exer- 
cise of reasonable care, he does not look or take observation at all, 
or if in looking or observing he fails to see or observe or appreciate 
that which he could and should have seen, observed and appreciated, if 
he were exercising reasonable care. ! 
Now if you find for the plaintiff, then this subject of damages 
will be a question for your consideration, and in that case you must 





determine the amount that you will award the plaintiff. In fixing this 
amount, you must fairly and reasonably compensate the plaintiff for such 


904 injuries and damages as you find from the evidence he has sustained 
| 


as a proximate result of the accident in question. : 

Your verdict will be a single sum; but in arriving at that sum 
you should consider and include in your verdict the following items in 
so far as you find them supported and sustained by the evidence which 
has been presented to you: | 

First, the reasonable value, not exceeding the cost, of sé 
hospital and medical expenses incurred by the plaintiff to date and 
made necessary by his injury as a result of the accident in question. 

In addition, the reasonable value not exceeding the cost of all 
medicines which he has been required to purchase for the care and 
treatment of his injury, and the reasonable value not exceeding the 
cost of any special equipment, transportation or other incidental items 
reasonably necessary to assist the plaintiff in the care of his injury or 

disability, including the reasonable value of home nursing. __ 
Secondly, the reasonable value of the time which the plaintiff lost 
from his employment to the present time. And in this connection you 
may consider the amount of his earnings at the time of the accident as 
a guide in your measuring the value of such lost time. | 
Third, the reasonable value of any future medical care and those 
related items which you find the plaintiff in reasonable probability will 
005 =incur in the future in an effort to progress toward recovery from his 


injury. 
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Fourth, the reasonable value of any future loss of employment 
time which you find the plaintiff in reasonable probability will sustain 
on account of the injury. In this connection you should include in your 
award such a Sum as would reasonably compensate the loss of any 
earning capacity which the plaintiff has suffered or in reasonable prob- 
ability will suffer on account of his injury in the future. You should 
also include such sum as will fairly and reasonably compensate the plain- 
tiff for pain and suffering and mental anguish which you find he has al- 
ready experienced to date, and which you find in reasonable probability 
he will experience in the future. 

And finally your award should include such sum as will fairly 
and fully compensate the plaintiff for the lasting effects of his injury, 
if any you find, that is, for any permanent disability in his leg or his 
lungs, or for any disability of mind or nervous system, if any you find 
established by a preponderance of the evidence. In considering that 
sum you may consider the full impact of his injury and disability upon 
his whole life, be it marital, social or business. 

Now as I have said, your verdict will be a single sum, but in 
arriving at such sum you should give consideration to each of the individ- 
ual items that I have just mentioned. Here again the burden of proof is 
upon the plaintiff to establish the elements of his damage, and the 
amount of your verdict must be based upon the evidence that has been 
submitted to you. 


You are not to aware the plaintiff speculative damages, that is, 


compensation for past or future claims which although possible are 
remote, conjectural or speculative. In other words, you must base 
your verdict as to future losses not upon conjecture or speculation or 
guesswork, but only as a preponderance of the evidence shows that 
there is a reasonable probability such future damage or suffering will 
actually be sustained as a result of the accident in question. 

Now, ladies and gentlemen, the fact that I have instructed you 
upon the rules governing the measure of damages is not to be taken by 
you as any indication whatever on the part of the Court that it believes 
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that the plaintiff is entitled to recover damages. These instructions 


on damages are given only to guide you in arriving at the amount of the 
verdict in the event that you find from the evidence and under the in- 
structions given you that the plaintiff is entitled to recover, 
If you find that the plaintiff is not entitled to recover, then all of 
these instructions which have been given you concerning damages are 
to be entirely disregarded. | 
On the other hand you should not consider by what I have just now 
Said that this is any indication on the part of the Court that the plaintiff 
is not entitled to recover. You must not treat the question of damages 
either one way or the other with respect to liability. But it is my duty 
to instruct you on all phases of the case so that you will understand how 
to proceed in the event of your various findings on the various issues 
submitted to you. | 
Now I am sure you understand from what I previously said that 
you are the exclusive judges of the facts in the case and of the credibility 
of the witnesses and of the weight and value to be given to the testimony 
of each witness. Witnesses are presumed to speak the truth; but this 
presumption may be overcome as to any witness by the evidence in the 
case and the reasonable inferences to be drawn from the evidence. 
In determining the credit that you should give toa witness and 
the weight and value that you should attach to his or her testimony, 
you should take into consideration the conduct and appearance of the 
witness on the stand, the interest of the witness if any in the result of 
the lawsuit, the motive actuating the witness in testifying, the witness’ 
relationship to or feeling for one or the other of the parties, the prob- 
ability or improbability of the witness’ statements, the opportunity the 
witness had to observe or be informed as to the matters concerning 
908 which he gives testimony, and of course the inclination of the wit- 
ness to speak truthfully or otherwise concerning the matters oan his 
testimony. | 
You are not required to accept or believe the testimony of an 
interested party to a lawsuit, even though there is no direct evidence 
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contradicting or disputing such testimony. On the other hand, you 
must not lightly set aside any testimony presented to you, but consider 
all the evidence that has been presented to you. 

Now all of these matters being taken into account, together with 
all other facts and circumstances which are shown by the evidence and 
have been developed for you here during the trial, in the last analysis 
it is your province to give to the testimony of each witness, and to the 
several parts of the testimony of each witness, just such value and 
weight as you deem proper in the exercise of your judgment and con- 
science and intelligence. 

As I have said, in finding the facts you are not bound to find 
according to the number of witnesses who may testify one way or 
another, or who may testify on one side or another of the case. It is 
your appraisal of the credibility of the witness and the weight and the 
value to be given to the testimony, regardless of the number of the wit- 
nesses or who called them here, or whether the evidence came out on 
direct or cross-examination, which must be controlling in your deter- 

209 mination of the facts. 

Inconsistencies or discrepancies in the testimony of a witness, 

or between the testimony of different witnesses, may or may not cause 


the jury to discredit such testimony. Two or more persons witnessing 


an incident or a transaction may see it or hear it differently in the first 
place, and remember it more or less accurately in the second place 
Innocent misrecollection, lack or failure of recollection, unfortunately 
is not an uncommon experience. 

In weighing the effect of a discrepancy, consider whether it per- 
tains to a matter of importance or an unimportant detail, and whether 
the discrepancy results from innocence, error or willful falsehood. 

A witness may be discredited or impeached by contradictory 
evidence or by evidence that at another time the witness has made 
statements inconsistent with his present testimony. 
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If you believe any witness has been impeached and thus dis- 


credited, it is your exclusive province to give to the testimony of that 
witness such credibility and weight, if any, as you think it deserves. 
Now if upon a consideration of all of the evidence in the case 
you conclude that any witness has willfully sworn falsely as to any 
material matter involved in the trial, you then are at liberty to reject 
the whole or any part of the testimony of such witness, excepting only 


210 ~=in so far as you find the testimony corroborated by other credible 


evidence in the case. 

Evidence is divided into what we lawyers call two Saabab. The 
first is direct evidence, the second is circumstantial evidence. Direct 
evidence is that given by persons who purport to be testifying from first- 
hand direct seeing or hearing or observation. 

Circumstantial evidence, on the other hand, means indirect proof, 
that is, it means the proof of certain facts and circumstances upon 
which the existence or nonexistence of other facts and circumstances 
that may be in issue in the case may logically and reasonably be inferred. 

Now circumstantial evidence is not to be rejected merely because 
it is such, but of course should be carefully scrutinized and considered. 

Under no circumstances are you permitted to indulge in specu- 
lation or guesswork or conjecture. On the other hand you not only are 
permitted to but it is your duty to draw such inferences that you deem. 
reasonable, logical and fair from facts which you find established by 
the evidence in the case. You must give such weight and effect to such 
inferences, regardless of whether in favor of the plaintiff or defendant, 





as you deem them fairly entitled to receive at your hands. ! 

In a given case circumstantial evidence may be as conclusive in 
its convincing power as direct evidence. When it is strong and satis- 
factory, the jury should so consider it, neither enlarging upon it nor 
belittling its force. In other words, it should have its just and fair 
consideration and weight with you, together with all of the other evi- 
dence in the case. 
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Now finally, ladies and gentlemen, let me remind you that it is 


your solemn duty to weigh the evidence that has been presented to you, 


calmly and dispassionately, to regard the interests of the parties to 
this litigation as the interests of strangers, as indeed they are to you; 
to decide these issues solely upon the merits, upon the evidence and the 
law applicable thereto, and to arrive at your conclusion without any 
consideration of the financial ability of the one or the needs of the other, 
and without regard to what effect if any your verdict may have upon the 
future welfare of the parties. 

Ladies and gentlemen, you must not permit either sympathy on 
the one hand or prejudice of any kind on the other to have any part in 
your deliberations, because under our law all persons, whoever they 
may be, are equal before the law, and all are entitled to exact justice. 

What the verdict is to be now becomes your responsibility. You 
will select one of your number to act as your foreman when you retire 

912 to the jury room, and that foreman will announce your verdict 
when you have returned into court with it. 

The verdict must be unanimous. All 12 of you must concur in 
the verdict. Under no circumstances will you arrive at a verdict by any 
method of chance or lot or anything of that kind, but solely upon the 
evidence and the law as I have given it to you. 

Mr. Marshal, take the jury in charge, please. 

Mrs. Weschler, I want to thank you for having given your atten- 
tion to our case here, and I am going to excuse you. Will you remain 
for just a moment there where you are. I would like to thank you more 
fully. 

The jury may now retire. Please take them in charge, Mr. 
Marshal. 

(Accordingly, at 4:13 p.m. the jury retired to consider of its 
verdict. ) 

THE COURT: I want to thank you very much, Mrs. Weschler, 
for your attention to the case and the fact that we tied you up with it 
here. As you can see from what happened earlier in the case, we can 
never be sure but what we will need an alternate in a case that might 
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go several days. For that reason we have kept you here. I hope you 


have found it interesting and that the experience will be some reward 
beyond the quite inadequate fee you get as being a juror. I thank you 

213 on behalf of myself as an individual, but more especially on behalf 
of all of our people whom I have the honor and Tespons iby to represent 
here. Thank you very much. | 





I would like to suggest to you that you do not permit anyone to 
interview you concerning this case, at least until after the verdict has 
been entered in the case. Then if you wish to allow someone to speak 
to you or not about it, it is your own affair. I think it best that while 
you are on the panel here, a minimum of discussion of such matters is 
best. However, that is left to the sound, good judgment of each individual 
juror. You are not obliged to speak to anybody about it. But in any 
case do not do so until after the verdict has been rendered. | 

Thank you very much. You may leave now. | 

MR. McINERNEY: Your Honor, I would like the record to show 
that I note an objection to that part of your charge which has to do with 


the doctrine of last clear chance. 
THE COURT: Thank you. The exception is allowed. 
MR. McINERNEY: Thank you, sir. 
MR. CONNOLLY: I have no comment. 
THE COURT: Thank you. 
(Following brief discussion off the record:) ! 
THE DEPUTY MARSHAL: They have asked for the pictures, 
Your Honor. 
314 MR. CONNOLLY: Let the record show that the jury * re- 
quested the pictures. | 
THE COURT: Oh yes. The exhibits admitted go in, any exhibits 
that they ask for. 
That is your practice, isn't it? : 
MR. McINERNEY: Yes, Your Honor. | 
THE COURT: You just wait for them to ask for something, and 
then they have it. 
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(Following further brief discussion off record:) 
THE DEPUTY MARSHAL: Your Honor, the jury has just asked 
for everything that was admitted. 
THE COURT: All right. All exhibits admitted in evidence will 
go to the jury. 


* 


[Filed Oct. 9, 1958] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 9th day of October, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 

George I. Perry Marion L. Terrell 

Margaret L. Deese John W. Cole 

Doris R. Jeweler Edna Dees 

Mary C. Buckner Albert H. Jones 

Gertrude E. Cosgrove Lucille W. Haigler 

Veronica H. Novicke Mary M. Trumper 
who, after having been duly sworn to well and truly try the issues be- 
tween Harry W. Wright, plaintiff and Meadow Gold Products Co., a 
corporation, defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 9th dayof October, 1958, 
that they find the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendant by reason of the premises is 
the sum of Fifty-nine Thousand Five Hundred Dollars ($59, 500. 00). 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of fifty-nine thousand five hundred dollars 


($59, 500. 00) together with costs. 
HARRY M. HULL, Clerk, 


By direction of — By /s/ C. B. Mitchell 
/s/ Judge G. Boldt Deputy Clerk. 
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ORDER OVERRULING MOTION FOR NEW TRIAL 
[Filed Oct. 24, 1958] 


| 


Upon the coming on for hearing of the motion filed herein by 
defendant for judgment n.o.v. or for a new trial, it is this 24th day 
of October, 1958, ordered that said motion be, and the same is hereby 
overruled. : 
By direction of ! 
George H. Boldt, Judge [Clerk | 


[Filed Nov. 14, 1958. ] 
NOTICE OF APPEAL | 
Notice is hereby given this 14th day of November, 1958, , that the 
defendant, Meadow Gold Products Co. hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 24th day of October, 1958, in favor of the 
plaintiff against said defendant, Meadow Gold Products Co. 





/s/ Wilbert McInerney 
Attorney for Defendant 

1000 Connecticut Ave., N. W. 
Washington 6, D. C. | 
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(i) 
QUESTION PRESENTED 


The question presented is whether a business in- | 





vitee, afoot, on the defendant's premises who is struck 
down from behind by the defendant's vehicle is entitled 
to an instruction on the doctrine of last clear chance | 
when the trial court resolves to submit the issue of the 


plaintiff’s contributory negligence to the jury. 














COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, Appellant's Claim That It Was Surprised By Plaintiff's 
Reliance Upon The Doctrine Of Last Clear Chance Is 
Ill Founded a ee ee ee ee 


Il. The Issue Of Contributory Negligence Was, In Any 
Event, Improperly Submitted To The Jury ‘ 


Ill. The Doctrine Of Last Clear Chance Was Properly 
Submitted To The Jury Under Correct Instructions 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 





COUNTER STATEMENT OF THE CASE | 
On April 28, 1955, Harry W. Wright, vice president in bhakee of 
operations for O'Boyle Tank Lines, was a business invitee in the yard 
to the rear of appellant's ice cream plant at 1337 D Street, S. E. in the 
City of Washington. Wright was present to oversee the unloading of an 
experimental carriage of liquid sugar and corn syrup which his employer 
had arranged for Meadow Gold. (J.A. 6-10) | 


While in the yard and attentive to the unloading of the O'Boyle tank 
truck which was present, he was struck from behind by a trash truck of 
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Meadow Gold. (J.A. 15-16) The truck knocked him down and ran over 
his leg, badly fracturing it. (J.A. 16, 19) By reason of the injuries 
which he suffered Wright commenced this action against Meadow Gold 
for damages, (J.A. 2) 


The complaint alleged that appellant's truck had carelessly struck 
Wright from behind. (J.A. 2) At pretrial Wright filed a formal written 
statement(J.A.4) Appellant filed nothing. (J.A. 5) The plaintiff's 
pretrial statement stated again that Wright was struck from behind by 
appellant's truck. (J.A. 4) It specified that appellant's operator was 
negligent in the following respects: he failed to give full time and at- 
tention; failed to keep his vehicle under proper control; failed to sound 


a horn or other warning and failed to look. (J.A. 4) 


At the commencement of the trial, counsel for plaintiff made an 
opening statement in which he stated that while Wright and other men 
were Standing off one end of the appellant's loading dock and near the 
appellant’s parked truck, "this Meadow Gold truck started up and ran 
him down from the rear," that Wright "did not hear the truck start up, 
because of the roar of the O'Boyle pump" and that “the driver of this 
Meadow Gold truck was negligent and careless in starting this truck up 
and running Harry Wright down from behind, without keeping a proper 
lookout . . ." (J.A. 8) 


Wright testified that on the afternoon of his injury he was present 
in the Meadow Gold yard with Frank Schiappia, O'Boyle's terminal man- 
ager, Edward J. Smith, a Meadow Gold executive, and Charles Smith, 
the O’Boyle tank truck driver. (J.A. 11) His visit lasted two to three 
hours. (J.A. 11-12) Although it was stipulated that a Meadow Gold 
trash truck was backed up to the east end of the loading dock,? (J.A. 13) 
Wright said that he had not particularly noticed it? (J.A. 13, 27-28) 
Rane O'Boyle tanker was parked parallel with the south side of the dock. 


2 It is incorrect to say Wright didn't see the truck. He said he did not recall 
it. "I would say that it didn't register in my mind, if I did." (J. A. 28) 
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In any event, the truck had not been moved during the entire period ex- 
cept at the moment of accident. (J.A. 32, 43, 59, 71) There had not 
been any moving traffic in the yard during the course of the afternoon 
which required any vigilance or put one on notice that any lookout was 
required. (J.A. 15, 58, 68) | 


| 

Just prior to the accident Edward Smith left the group. (a A. 57- 
58) | Schiappia walked toward the O'Boyle tanker to check the unload- 
ing process. (J.A. 16) At that moment while standing erect several 
feet off the right front corner of the trash truck and while facing south- 
west, Wright said: "I felt an impact in my side and to the back; and I 
was then knocked down and pinned under the. front wheel of what I could 
detect then was a vehicle." (J.A. 16, 18, 20-22, 120) | 


Frank Schiappia recalled the trash truck backed up to the loading 
dock. It had remained parked during the entire unloading operation. 
(J.A. 31, 32) For some 15 to 25 minutes prior to the accident the men 
present were standing a few feet from the right front corner of the trash 
truck. (J.A. 33-34) Schiappia walked several feet away from Wright 
in the direction of the O'Boyle truck. When he left, Wright was stand- 
ing erect. (J.A. 34) He did not see anyone enter the trash truck. 
(J.A. 34) He did not hear the motor of the trash truck start. (.A. 34) 
He heard a scream and turned to see "Wright on the ground, with the 
truck coming over him." oh A. 34) The truck had pulled approximately 
10 feet away from the dock? (J.A. 35) 


| 

Charles Smith testified that he recalled the trash truck's position 
on the day of the accident (J.A. 42) and that he did not observe any ac- 
tivity in or about the truck during the two hours he was present. (J.A. 
42-43) He said the truck was not moved about the yard. (J a" 43) 
He observed Edward Smith, Schiappia and Wright conversing near the 
Meadow Gold truck. ‘Then I wanted to get up on top of my tank to look 


. The truck was headed in a southeasterly direction. (J. A. 35, 65) 
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in and see how much I had; and Mr. Schiappia walked over to the back of 
the truck, and left Mr. Wright standing there in front of the dump truck 
here. And the next thing I remember, I was looking down in the tank 
and I heard an outcry from Mr. Wright. And I seen the truck was up on 
top of his leg." (J.A. 44) He said the truck had turned its wheels 
right and was 2-3 feet from the dock after the accident. (J.A. 50) 
Charles Smith said that when he last saw Wright, not a minute before the 
outcry, Wright was standing erect 2 or 3 feet from the right front wheel 
of the truck. (J.A. 48-51)* 


Edward J. Smith, a vice president of Meadow Gold, testified that 
he was in conversation with Wright and Schiappia off the back end of the 
O’Boyle tanker and was called away to the telephone. (J.A. 57-58) 


He did not recall any moving traffic in the yard during the time he 
was present. (J.A. 58) He recalled the presence of the trash truck and 
stated that the truck had not been moved during the hour or more he was 
present in the yard. (J.A. 58-59). He stated that upon completion of his 
mission inside the plant he returned to the yard just in time to see the 
truck strike Wright. (J.A. 60) He saw Wright “squatting in front of 
the, just a little southeast of the front wheel of the truck, on his haunches 
like a catcher would get down behind the bat." (J.A. 61) He was four 
or five feet away from the truck. (J.A. 61) He then saw the truck turn 
and run over Wright's leg. (J.A. 61) He ran to the scene. (J.A. 67) 
He did not recall the engine of the truck running. (J.A. 66) 


The. last liability witness called was the defendant's truck driver, 
William R. Butler. (J.A. 69) He stated that he kept his truck backed 
up to the east end of the loading dock. (J.A. 70) The rear doors divided 
into four sections, The upper right door remained open so that trash 
could be deposited into the truck. (J.A. 70) On the day of the accident 


Although a signed statement was shown the witness which purportedly indicated 
otherwise, the witness adhered to his former testimony and the statement was 
never introduced in evidence. (J. A. 51-56) 
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he said the truck had remained parked for several hours prior to the in- 
cident involved in this action. (J.A. 71) The truck was positioned such 
as is shown in the photographs (J.A. 119, 120) except that it was parked 
about five feet north of the south edge of the platform. (J.A.71, 72) He 
said the open rear door projected outwards perpendicular to the right 
side of the truck. (J.A. 77) 


An hour or more prior to the accident Butler had been out on the 
platform and had observed the O'Boyle truck and several men gathered 
about it. (J.A. 80) Eventually he again came out on the loading dock 
to drive away the truck. (J.A. 81) He noticed the O’Boyle truck still 
present and heard the noise of its pump. (J.A. 82) ! 





He closed the right rear open door (J.A. 82) and at that time looked, 
so he said, off to the right side of the truck. (J.A. 82, 87) _ He saw no 
one, either standing or crouching. (J.A. 82, 87) He then jumped off 
the dock on the left side of the truck and entered the driver's seat. (J.A. 


83) He said he started the motor of his truck, released the parking 
brake and started to pull off. (J.A. 83) He heard the front wheel strike 
"something" (J.A. 83), “I never saw [the man] before I hit him," 
Butler said. (J.A. 83) Before starting he did not sound his horn. 
(J.A. 86) In conclusion Butler reiterated that he looked down the right 
side of his truck as he closed his rear door and saw no one. : (J.A. 87) 
He said he again looked as he started the truck and saw no one. (J.A. 87) 


Upon the completion of this testimony plaintiff moved to strike the 
defense of contributory negligence upon the ground that there was insuf- 
ficient evidence adduced by the defendant to support the submission of 
this issue to the jury. (J.A. 89, 93) This motion was denied, appar- 
ently principally because of the testimony of the plaintiff himself that he 
had not been aware of the presence of the truck. (J.A. 93) | 


At that posture the plaintiff then requested the court to instruct 
upon the doctrine of last clear chance. (J.A. 94) The trial judge, a 
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visitor to this jurisdiction, showed some perplexity about being called 
upon to instruct the jury upon this doctrine especially "because of the 
peculiar character of the rule here in the District." (J.A. 94-96) How- 
ever, his charge on this subject was a model of clarity and simplicity. 
He stated (J.A. 108): 


“If you find that the plaintiff was not aware 
of the peril in which his position near the defend- 
ant’s truck had placed him, and if you find that the 
defendant's driver Butler knew or could have known 
by the exercise of reasonable care -- that is the 
same matter I have spoken to you about before -- 
have avoided the accident, by warning the plaintiff 
or not starting up the truck, or whatever -- then 
of course the defendant would be liable to the 
plaintiff, even though in the first instance you find 
the plaintiff to have been negligent. 


“Now this is known as the last clear chance 
doctrine. And reduced to simplicity it means 
that the plaintiff's negligence will not defeat his 
recovery if the defendant by the exercise of reason- 
able care would have discovered the plaintiff's 
position and could have avoided injuring him by the 
exercise of reasonable care." 
Following a verdict for the plaintiff the defendant moved for a new 
trial on the issues which, as appellant, it now presents to this Court. 
After consideration and oral argument the motion was denied. (J.A. 117) 


This appeal followed. (J.A. 117) 


SUMMARY OF ARGUMENT 


The plaintiff was an invitee on the premises of the defendant. 


While in company with an executive of the defendant he was observing, 

on behalf of his employer, the unloading of a tank truck at the defendant's 
plant. He was afoot and standing near a parked truck of the defendant 

in the yard behind the defendant's plant. This truck of the defendant 
without warning started up and struck the plaintiff from behind. 
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Although the appellant does not raise the issue, it is clear from 
the evidence that the trial court was correct in submitting the issue of 
last clear chance negligence to the jury, particularly in view of its du- 
bious ruling in submitting the question of the plaintiff's contributory 
negligence to the jury. : 


The defendant-appellant’s sole argument is that it was not timely 
informed that the plaintiff would rely upon the doctrine of last clear 
chance. Although the term "last clear chance” was not used in haec 
verba, the record abundantly supports the conclusion that the appellant 
was timely informed of all the operative facts giving rise to the plain- 
tiff's claim. ; 


In the complaint, the pretrial statement and in the opening state- 
ment the defendant was informed that the plaintiff, while an invitee on 
the defendant's premises, was run down from behind by the defendant's 
truck which, having previously been parked, was put into motion by its 
operator without giving warning to the plaintiff, and without a proper 
lookout having been maintained. | 


i 
Accordingly, there inhered in these factual assertions the requisite 


basis for the application of the doctrine of last clear chance, namely, a 
plaintiff, entitled to protection at the hands of the defendant, whose back 
was to a stationary vehicle and whose presence could have been ascer- 
tained by reasonable vigilance and who could have been saved injury by 
either a warning signal or by a hesitation in moving the vehicle. 


Appellant's counsel was bound to recognize the legal principles 
inherent in the factual presentation repeatedly made to him. | His in- 


ability to perceive them is not grounds for reversal. : 


All requirements of fair play were satisfied by the factual pretrial 
presentation made by the plaintiff. Pretrial is neither a substitute for 


| 
counsel's homework nor a course in torts. | 
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ARGUMENT 


APPELLANT'S CLAIM THAT IT WAS SURPRISED BY 
PLAINTIFF'S RELIANCE UPON THE DOCTRINE OF 
LAST CLEAR CHANCE IS ILL FOUNDED 


The appellant nowhere in its brief argues that this case was not 
an appropriate one for the application of the doctrine of last clear chance. 
Meadow Gold's contention, simply stated, is that the plaintiff below did 
not in either pleadings or oral presentation to the court specifically, in 
haec verba, use the words "last clear chance" until the conclusion of 
the evidence. Appellant proceeds to argue that its counsel was surprised 
and undone by the injection of this issue into the case at such a late stage 
of the proceedings. Appellant's experienced and usually resourceful 
trial counsel surprisingly states that he was so overcome by this develop- 
ment and the necessity of paying close attention to his adversary's sum- 
mation that he could not properly prepare and deliver a proper final argu- 
ment, 


With all respect and with deep affection for appellant's trial coun- 
sel these statements do not stand critical analysis. The transcript 
clearly discloses that appellant's counsel did his best with a defense of 
little merit. 


Under present forms of pleadings a simple narrative of facts is all 
that is required. Rule 8, F.R.C.P, See Form 9, App. of Forms 
F.R.C.P. Concededly at pretrial a full factual presentation should be 
made. A correct and proper opening statement moreover should contain 
a recitation of the factual matter which will be presented to the jury. It 
is not necessary, nor is it good practice, to plead or recite legal con- 
clusions or principles in any of these three stages -- complaint, pre- 
trial or opening to the jury. Counsel are bound to know and appreciate 
the legal principles applicable to their cases. 


The plaintiff's complaint, pretrial statement and opening statement 
to the jury each recited that the plaintiff was struck from behind by the 
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defendant's truck. The pretrial statement of the plaintiff stated in 
precise particulars the manner in which the defendant was charged with 
negligence. These papers were in marked contrast to the defendant's. 
Other than a recital in the answer, the defendant's papers nowhere al- 
leged with particularity the manner in which the plaintiff was alleged to 
have been contributorily negligent. In his opening statement defendant's 
counsel first articulated this defense. He said (J.A. 9-10): 


"It is our contention that with the trash truck 
there and with the other truck, and all of this 
equipment being out in the alley, Mr. Wright did 
not exercise the proper degree of care for his own | 
safety, in that he went to the front wheel of a truck | 
and got on his haunches, when he could Sas i oe | 
expect that the truck would start. 


"I might mention to you folks that there was 
no other vehicle involved. The trash truck was 
standing still, pumping. This other truck had 
started to move. [If there is any testimony -- and | 
it is entirely possible there might be testimon 
that Mr. Wright didn't know what hit him or padnte ! 
seen the truck, I mention to you now, these are 
the only two vehicles involved, and the only 
vehicle that was moving was the truck of the 
Meadow Gold Company." 


From his opening statement, however, it is apparent that appel- 


lant's counsel knew that he was defending a case wherein it appeared 
that a business invitee, afoot, was struck down from behind by a truck 
which he hadn't seen and of which he was not appreciative. To say that 
counsel was not aware that the doctrine of last clear chance would be 
involved in his case is to admit to a monumental ignorance of a consid- 
erable body of recent decisional law in this Court pertaining to the doc- 
trine. See for example, Tyler v. Starke, 76 U.S. App. D.C. 42, 128 
F, 2d 611 (1942); Schear v. Ludwig, 79 U. S. App. D.C. 95, 43 F. 2d 
20 (1944); Cobb v. . Capital Transit Co., 79 U.S. App. D.C. 364, 148 
F, 2d 217 (1945); Dean v. Century Motors, 81 U.S. App. D. G. 9, 154 
F. 2d 201 (1946); Capital Transit Co. v. Grimes, 82 U.S. App. DC. 
393, 164 F. 2d 718 (1947); Capital Transit Co. v. Garcia, 90'U.S. App. 


| 
| 
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D.C. 168, 194 F. 2d 162 (1952); Finney v. Capital Transit Co,, 91 

U.S. App. D.C. 61, 198 F. 2d 81 (1952); Capital Transit Co. v. 
Bingham, 94 U.S. App. D.C. 75, 212 F. 2d 241 (1954); Baber v. Akers 
Motor Lines, 94 U.S. App. D.C. 211, 215 F. 2d 843 (1954); Gay v. 
Augur, 97 U.S. App. D.C. 336, 231 F. 2d 495 (1956); Rankin v. Shayne 
Bros., Inc., 98 U.S. App. D.C. 214, 234 F. 2d 35 (1956). Ignorance 
on the part of counsel of applicable legal principle would indeed be a 
novel ground for reversal. The defendant was timely and fully informed 
of the operative facts of the plaintiff's claim © More cannot be re- 
quired. A statement of applicable legal principles need not be furnished 


in addition. Pretrial is not a substitute for the home work of counsel. 


I. THE ISSUE OF CONTRIBUTORY NEGLIGENCE WAS, IN 
ANY EVENT, IMPROPERLY SUBMITTED TO THE JURY 


The defendant received a greater advantage than that to which it 
was entitled by reason of the action of the trial court in submitting the 
issue of the plaintiff's contributory negligence to the jury. The trial 
court should have stricken this defense in accordance with the plaintiff's 
motion. (J.A. 89, 93) 


This defense was articulated by defendant's counsel on his open- 
ing statement: ".'. . Mr. Wright did not exercise the proper degree 
of care for his own safety, in that he went to the front wheel of a truck 


and got on his haunches, when he could reasonably expect that the truck 
would start."" (Emphasis supplied) (J.A. 9) 


The trial court defined the issue in its charge to the jury as follows 
(J.A. 107): 


? The recent "Pretrial Directions To Be Followed By Counsel," circulated 
by the District Court, provides for example: 
" 1. Counsel for the plaintiff shall serve a narrative written state- 
ment of the facts that will be offered . . . at trial, etc." 
(Emphasis supplied ) 
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"Now the defendant on the other hand claims | 
that the plaintiff Wright failed to observe the | 
standard of reasonable care and thereby was guilty 


of contributory negligence, in that he failed to keep 
a lookout for vehicles in the defendant's yard and | 


in that he knelt or squatted or otherwise placed | 
himself in a position near the trash truck involved 


where it became difficult or impossible for the 

driver of that vehicle to observe him in the ex- 

ercise of reasonable care by the driver.” (Em- _ 

phasis supplied) | 

The evidence did not support either contention. The evidence was 

clear and uncontradicted that during the time the plaintiff was present in 
the defendant's yard there was no moving traffic of any kind A. 15, 
58, 68). 


The trash truck involved was parked at the loading dock and was 
not moved until the time of the accident (J.A. 32, 43, 59, 71). There 
was no evidence whatsoever, that the plaintiff knew that the truck would 
be put in motion, except the general knowledge which anyone possesses 
that a parked vehicle would presumably at some time be put in motion. 
The plaintiff was given no warning by the truck of its intention to start. 
(J.A. 19, 34, 46, 86) Nor did Edward Smith, the Meadow Gold ex- 
ecutive, suggest to the plaintiff any danger was attendant in Standing off 
the right front corner of the truck. He had taken a similar position. 
(J.A. 58) 7 





Although this same Smith, alone of all the witnesses, testified 
that he saw Wright crouching just before the impact there was no evi- 
dence that this was anything more than a momentary action. ! And al- 
though Wright testified that he did not particularly recall seeing the 
trash truck, this does not convict him of maintaining an improper look- 
out. The truck until just before it struck him was a fixed stationary 
object. There was nothing to suggest danger from it and the lack of 
traffic in the yard made it reasonable to assume that a continuous look- 


out was not necessary. 
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The question then is whether a jury could find Wright guilty of 
contributory negligence because he stood by a parked truck which gave 
no indication it was about to be moved and crouched momentarily when 
there was no evidence that Wright, either standing or crouched, could 
not have been seen by an operator of the truck. 


The answer is a compelling negative. The truck was of the cab- 
over-engine variety. The operator sits high, able to look forward and 
down. (J.A. 118) Unless Wright were to assume that the truck driver 
would maintain a grossly improper lookout, it is difficult to see how he 
should have perceived any unreasonable risk to himself in the positions 
he took. 


This case is substantially similar to Sanders v. Williams, 209 Md. 
149, 120 A. 2d 397 (1956). The plaintiff in that case drove into a filling 
station and stopped his car facing a Buick automobile on which he ob- 
served the defendant, the owner of the station, adjusting the carburetor. 
The plaintiff bought gas and waited to discuss employment with the de- 
fendant. He took a position between his own car and the Buick. The 
defendant touched the gas and the Buick lurched forward, catching the 
plaintiff between the bumpers of the two vehicles. 


The trial court pre-emptorily instructed the jury that the plaintiff 
was not guilty of contributory negligence. The Court of Appeals of 
Maryland affirmed, saying: 


“As is true of primary negligence, one 
measure of contributory negligence is the need, in 
a given situation, to anticipate danger. Presence 
or absence of reasonable foresight is an essential 
part of the concept. One is charged with notice 
of what a reasonably and ordinarily prudent person 
would have foreseen and so must foresee what 
common experience tells may, in all likelihood, 
occur, and to anticipate and guard against what 
usually happens. On the other hand, one is not 
bound to anticipate every possible injury that may 
occur or every possible eventuality. Here the 





13 


appellee saw a car, without an occupant, being 
worked on by a mechanic bending over the engine 
under the upraised hood. We think he was not 
bound to have anticipated, nor reasonably to have 
foreseen, that the mechanic, who in so doing would | 
put himself in peril, would suddenly apply the gas 
so as to cause the car to lurch forward, or that if 
he did, that the driving mechanism would be in 
such position that the application of the gas could 
cause force to be transmitted to the wheels. 
Absent actual or constructive knowledge to the 
contrary, one may act on the assumption that he will 
not be exposed to danger that will come only by the | 
breach of duty which another owes him. He is not | 
bound to anticipate negligent acts or omissions on 
the part of others unless, under the circumstances, | 
an ordinarily prudent person would know, or should, 
know, that it was not safe to make the assumption | 
of due care on the part of the other person. ... | 
The standard of care to be used in measuring con- © 
tributory negligence is the conduct of an ordinarily | 
prudent person under the same or similar circum- | 
stances, and not that of a very cautious person, and 
even if the doing of what was done turns out to have | 
been an error of judgment, this of itself does not | 
make the act negligent if an ordinarily prudent 
person would have made what proves to have been | 
the same error. We think that the appellee neither 
did, nor failed to do, anything that an ordinarily | 
prudent person would not have done or failed to do. | 
In the vernacular, he was merely standing there 
minding his own business. 





“This being so, obviously it would have been 
error to have instructed the jury that it could find | 
appellee to have been negligent or to have failed to | 
give the instruction which was given." | 


The theory of contributory negligence urged in the present case is 
more like "assumption of risk." Weber v. Eaton, 82 U.S. App. D.C. 
66, 160 F. 2d 577 (1947). Defendant recognized this when its counsel 
articulated the defense. He stated that the plaintiff would be guilty of 
negligence in taking a position beside the truck "when he could reason- 


ably expect that the truck would start." (J.A. 9) 
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The defendant's proof, however, lacked any evidence to charge the 
plaintiff with the duty to know that the truck was about to start. More- 
over, a plaintiff is not chargeable with knowledge that another will breach 
a duty of care to him, such as in this case, the duty to conduct an ef- 
fective lookout before putting a parked vehicle in motion. Cf. Dougherty 
v. Chas. H. Tompkins Co., 99 U.S. App. D.C. 348, 240 F. 2d 34 (1957). 


Since Wright was entitled to assume that the driver of the trash 
truck would not put it into motion without ascertaining that it could be 
done with reasonable safety to those whom he could reasonably see or 
expect to be in the vicinity of the truck, and since there was no evidence 
from which a jury could conclude that Wright could not have been seen 
by the driver either before entering the truck or after entering the driv- 
er’s seat, the issue of contributory negligence should have been with- 
drawn from the jury. 


> 


IM. THE DOCTRINE OF LAST CLEAR CHANCE WAS PROP- 
ERLY SUBMITTED TO THE JURY UNDER CORRECT 
INSTRUCTIONS 
Assuming, however, the plaintiff could be found guilty of contrib- 
utory negligence ‘in taking a position off the right front of defendant's 
truck, this and other applicable facts required the trial court to instruct 


the jury upon the doctrine of last clear chance. 


The plaintiff's negligence, if any, was static in character. He 
was standing or crouched several feet off the right front of the defendant's 
vehicle. By all the testimony his attention was to the O'Boyle unit. He 
was facing away from the truck, turned at an angle to the southwest. He 
was struck from behind. He was oblivious of the truck. He heard no 
sound of warning, nor did any other witness. (J.A. 19, 34, 46) None 
was given. (J.A. 86) 


The defendant's driver knew men were about in the yard. (J.A. 80- 
81) He said he looked down the right side of his vehicle in closing the 
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rear door and before jumping from the platform. (J.A. 82, 87) Butler 
should have seen Wright for he was there to be seen. Every witness so 
located him. (J.A. 37, 44, 48, 61, 121) Upon entering the cab Butler 
said he again looked when starting his engine.5 (J.A. 87) He saw 
nothing. (J.A. 83) ! 


This evidence is clearly susceptible to the inference that Butler 
either did not look or did so ineffectively. It would be negligence in 
either event. Landfair v. Capital Transit Co., 83 U.S. App. D.C. 60, 
165 F, 2d 255 (1948); Faucett v. Bergmann, 57 App. D.C. 290, 22 F. 
2d 718 (1928). | 


Yet this negligence was committed after Wright had assumed his 
supposedly negligent position. An effective lookout would have disclosed 
Wright's position, his back to the line of proposed travel of the truck, 

A warning signal probably would have been adequate to cause Wright to 
remove himself. None was forthcoming. Capital Transit Co. Vv. 

Garcia, 90 U.S. App. D.C. 168, 194 F. 2d 162 (1952). In any event 

the truck should not have been put in motion with Wright in its path. 

The negligence consisted in starting a parked vehicle and striking a sta- 
tionary footman in the back. This was the sum and substance of the 

case. It should have been the only negligence considered by the jury, 

but if the plaintiff could be guilty of contributory negligence, defendant's con- 
duct was clearly sequential and justified an instruction on the principles 


of last clear chance negligence. | 


The language of the trial court's charge was clearly adequate and 
correct. (J.A. 108). This Court in Rankin v. Shayne Bros., Inc., 98 
U.S. App. D.C. 214, 217, 234 F. 2d 35 (1956) said in restating “the 
essential elements of the doctrine": | 


6 No other witness heard the engine start. Butler could have drifted from the 


dock before starting the engine, but before doing so, have struck ~ plaintiff. 
Schiappia so thought. (J.A. 35) 








16 


"Insofar as here pertinent these are that not- 
withstanding plaintiff's contributory negligence de- 
fendant may be found liable if the jury should find 
that plaintiff was in a position of peril of which he 
was oblivious, that defendant was aware, or had 
he exercised reasonable care would have been 
aware, of plaintiff's peril and obliviousness there- 
of, and that thereafter defendant by the exercise of 
reasonable care could have avoided the accident.” 


The trial judge’s charge in this case is an excellent paraphrase, 
within the factual framework of the case, of the exposition in Rankin, 
supra. The jury was told: 


"If you find that the plaintiff was not aware of 
the peril in which his position near the defendant's 
truck had placed him, and if you find that the de- 
fendant's driver Butler knew or could have known 
by the exercise of reasonable care under the then 
existing circumstances of the plaintiff's position 
of peril, and that he could by the exercise of 
reasonable care -- that is the same matter I have 
spoken to you about before -- have avoided the ac- 
cident, by warning the plaintiff or not starting up 
the truck, or whatever -- then of course the de- 
fendant would be liable to the plaintiff, even 
though in the first instance you find the plaintiff to 
have been negligent. 


"Now this is known as the last clear chance 
doctrine. And reduced to simplicity it means that 
the plaintiff's negligence will not defeat his recovery 
if the defendant by the exercise of reasonable care 
would have discovered the plaintiff's position and 
could have avoided injuring him by the exercise of 
reasonable care." 


Under the circumstances of this case and the applicable law of this 
jurisdiction, the trial court was fully justified in submitting the issue of 
last clear chance to the jury as was done. 





17 
CONCLUSION 


The issue of the plaintiff's contributory negligence should not have 
in the first instance been submitted to the jury, but if it was to be sub- 
mitted, the operative facts of this case required also an instruction on 
the doctrine of last clear chance. This instruction was correctly given. 


The defendant was timely and repeatedly notified of the facts upon 
which the plaintiff relied. Its counsel was bound to appreciate what 
legal principles those facts would call into play. Appellant cannot 
complain because the actual term "last clear chance" was not used in 


either the complaint or pretrial statement. 
Respectfully submitted, 
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